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Article 5.  Conditional Use Review

Section 5.1
Applicability

(A)
This article applies to development requiring conditional use review and approval by the Board of Adjustment prior to the issuance of a zoning permit under Section 9.3.  A zoning permit shall not be issued by the Administrative Officer until Board approval is granted, in accordance with the Act and the following standards and procedures.

(B)
When subdivision and conditional use review are both required for a particular project, subdivision review (and any associated review for planned residential or planned unit development) shall precede conditional use review.  To the extent applicable, conditional use approval shall incorporate the findings and conditions of subdivision approval.  To expedite the review process, the Planning Commission and Zoning Board of Adjustment are authorized to hold hearings, either jointly or separately, on the same evening, if requested by the applicant.  Hearing notices must be separately warned and written decisions must be issued by the Planning Commission and Zoning Board of Adjustment. 

[Statutory reference: 24 VSA Chapter 117 4414(3)]

Section 5.2
Application Requirements
(A) In addition to the application requirements under Section 9.3 (B) for a zoning permit, an application for conditional use review by the Board of Adjustment shall include associated fees, and one original and two complete copies of the following information as applicable to the development:

(1) applicant information, including the name and address of the applicant, the property owner of record, and the person or firm preparing the application and supporting materials;

(2) the date of the application, to also be shown on all supporting materials;

(3) proof of notification to adjoining landowners;

(4) a general location map (on a USGS topographic map or Vermont orthophoto base) showing the location of the proposed development in relation to zoning districts, public highways, drainage and surface waters, and adjoining properties and uses;

(5) a site plan, drawn to scale, which shows:

a. north arrow, scale, title (project name), date, and the name of the preparer;

b. property lines, dimensions and required setback distances; 

c. the location (footprints) of existing and proposed structures, including all buildings, other structures, signs, and/or walls;

d. existing and proposed roads, driveways, rights-of-way and easements; and

e. existing and proposed utility lines, water supply and wastewater disposal areas.

(6) additional information may be requested by the Board of Adjustment to determine conformance with these regulations, including one or more of the following:

a. existing site features, including ridgelines, hill tops and areas of steep slope (> 25%); drainage, surface waters, wetlands, and associated setback areas; vegetation and tree lines; historic features (e.g., structures, cellar holes, stone walls), and designated critical habitat, flood hazard and source protection areas;

b. elevation contours, at intervals to be specified by the Board,

c. existing and proposed structural elevations,

d. existing and proposed parking and loading areas, and pedestrian paths,

e. proposed site grading (cut and fill), stormwater management, and erosion control measures,

f. proposed outdoor lighting, landscaping and screening,

g. an “elevation certificate” as required under the National Flood Insurance Program for development within flood hazard areas,  

h. stormwater, erosion control, lighting, landscaping, buffer, forest or wildlife management plans, or 

i. traffic, visual, and fiscal impact assessments. 

(B) Waivers.  The application will not be considered complete by the Board of Adjustment until all required materials have been submitted.  One or more application requirements may be waived by the Board, at the request of the applicant, based on the determination that the information is unnecessary for a comprehensive review of the application.  Waivers shall be issued by the Board in writing at the time the application is accepted and deemed complete.

(C)
Technical Review.  To assist in its evaluation of an application, the Board may require the submission of an independent technical analysis of one or more aspects of a proposed development, prepared by a qualified professional acceptable to the Board, to be funded by the applicant. 

[Statutory reference:  24 VSA Chapter 117 §4440(d)]

Section 5.3
Review Procedures

(A) At the time an application is deemed complete, the Board of Adjustment shall schedule a public hearing, warned in accordance with Section 9.8 (C).  The Board may recess the hearing (adjourn to a time and date) as needed to allow for the submission of testimony and evidence by the applicant or other interested parties.

(B) The Board shall act to approve, approve with conditions, or deny an application for a conditional use within 45 days of the date of the final public hearing.  The written decision shall include findings, any conditions of approval or reasons for denial, and provisions for appeal to the Environmental Court.  The failure of the Board to act within this 45 day period shall be deemed approval.  

[Statutory reference: 24 VSA Chapter 117 §4464]

Section 5.4
Review Standards

(A) General Review Standards.  Conditional use approval shall be granted by the Board of Adjustment upon finding that the proposed development shall not result in an undue adverse effect on any of  the following:
(1) The capacity of existing or planned community facilities and services.  The Board shall consider the demand for community facilities and services that will result from the proposed development in relation to the existing and planned capacity of such facilities and services, and any adopted capital budget and program currently in effect.  The Board may request information or testimony from other local officials to help evaluate potential impacts on community facilities and services.  To minimize adverse impacts to community facilities and services, the Board may impose conditions as necessary on the provision of facilities, services or related improvements needed to serve the development, and/or the timing and phasing of development in relation to planned municipal capital expenditures or improvements. 

(2) Character of the area affected.  The Board shall consider the design, location, scale, and intensity of the proposed development in relation to the character of the neighborhood or area affected by the proposed development, as determined from zoning district purpose statements, municipal plan policies and recommendations, and evidence submitted in hearing.  The Board may impose conditions as necessary to eliminate or mitigate adverse impacts to the area, neighboring properties and uses, including conditions on the design, scale, intensity, or operation of the proposed use.

(3) Traffic on roads and highways in the vicinity.  The Board shall consider the potential impact of traffic generated by the proposed development on the function, capacity, safety, efficiency, and maintenance of roads, highways, intersections, bridges, and other transportation infrastructure in the vicinity of the project.  The Board may request information or testimony from the Selectboard, Road Commissioner or state officials to help evaluate potential impacts on town and state highways in the vicinity of the development.  A traffic impact study, prepared in accordance with Section 6.4, also may be required to determine potential adverse impacts and appropriate mitigation measures.  The Board may impose conditions as necessary to ensure that a proposed development will not result in unsafe conditions for pedestrians or motorists, including the installation of infrastructure improvements or accepted traffic management and control measures as required by the development.

(4) Bylaws in effect.  The Board shall determine whether the proposed development conforms to other applicable municipal bylaws and ordinances currently in effect including, but not limited to, town road, health, and on-site wastewater ordinances.  The Board shall not approve proposed development that does not meet the requirements of other municipal regulations in effect at the time of application.  The Board shall further find that the conditional use is consistent with the Fayston Town Plan, its goals and objectives.

(5) The utilization of renewable energy resources.  The Board shall consider whether the proposed development will interfere with the sustainable use of renewable energy resources either by diminishing their future availability, or by interfering with access to such resources.  Conditions may be imposed as necessary to ensure the long-term availability of, and continued access to, renewable energy resources.

(B) Specific Review Standards.  In addition to the general standards under Section (A), the Board may also consider and attach specific conditions to conditional use approval as appropriate to avoid, minimize or mitigate the adverse impacts of a proposed development, including:

(1) Siting & Dimensional Standards.  All conditional uses shall meet minimum applicable dimensional and density standards as specified for the district in which the use is located (Article 2), the particular use (Article 4), and for surface waters and wetlands protection (Section 3.13).  In addition, the Board may specify as a condition of approval lower densities of development, increased frontage or setback distances, increased buffer areas, and/or designated building envelopes that limit the area to be used for structures and parking, as necessary to avoid or minimize adverse impacts to the character of the area, to significant natural and historic resources identified in the town plan or through site investigation, or to adjoining properties and uses.

(2) Performance Standards.  In determining appropriate performance standards for a particular use, the Board may consult with state regulatory officials and consider accepted industry standards.  In addition, the Board may limit the hours of operation so that the proposed use is compatible with the character of the neighborhood and area and/or require the installation, operation, and maintenance of such devices and/or such methods of operation to prevent or reduce the impacts described below.  In determining ongoing compliance, the burden of proof shall fall on the applicant, property owner, and/or all successors and assigns.  All conditional uses may be required to meet performance standards as measured from the property line at the time of application.  No use, under normal conditions, may cause, create or result in:

a.
regularly occurring noise in excess of 70 decibels as measured at the property line, or which otherwise represents a significant increase in noise levels in the vicinity of the use so as to be incompatible with the surrounding area;

b.
clearly apparent vibration which, when transmitted through the ground, is discernable at property lines without the aid of instruments;

c.
smoke, dust, noxious gases, or other forms of air pollution which constitute a nuisance or threat to neighboring landowners, businesses or residents; which endanger or adversely affect public health, safety or welfare; which cause damage to property or vegetation; or which are offensive and uncharacteristic of the affected area;

d.
releases of heat, cold, moisture, mist, fog or condensation which are detrimental to neighboring properties and uses, or the public health, safety, and welfare;

e.
any electromagnetic disturbances or electronic transmissions or signals which will repeatedly and substantially interfere with the reception of radio, television, or other electronic signals, or which are otherwise detrimental to public health, safety and welfare (except from telecommunications facilities which are specifically licensed and regulated through the Federal Communications Commission).

f.
glare, lumen, light or reflection which constitutes a nuisance to other property owners or tenants, which impairs the vision of motor vehicle operators, or which is otherwise detrimental to public health, safety, and welfare;

g.
liquid or solid waste or refuse in excess of available capacities for proper disposal which cannot be disposed of by available existing methods without undue burden to municipal or public disposal facilities; which pollute surface or ground waters; or which is otherwise detrimental to public health, safety and welfare; or

h.
undue fire, safety, explosive, radioactive emission or other hazard which endangers the public, public facilities, or neighboring properties; or which results in a significantly increased burden on municipal facilities and services.

i.
Agricultural operations shall at minimum observe Accepted Agricultural Practices (AAPs) as defined and administered by the Vermont Department of Agriculture (Section 9.2).

j.
Forestry operations shall at minimum observe Acceptable Management Practices (AMPs) as defined and administered by the Vermont Department of Forests, Parks and Recreation (see Section 9.2, Exemptions).  Such AMPs include Acceptable Management practices for Maintaining Water Quality on Logging Jobs in Vermont.

(3) Access & Circulation Standards.  All conditional uses shall meet applicable access management standards as specified in Section 3.1, Access, Driveway, and Frontage.  The Board, in consultation with the Select Board and state, may impose conditions as necessary to ensure the safety of vehicular and pedestrian traffic on and off-site, including but not limited to conditions on access and intersection locations, limits on the number of curb cuts, requirements for shared access and/or parking, and provisions for emergency access, parking, service and loading area, snow storage, pedestrian paths and transit facilities (e.g., sheltered bus stops) as appropriate.

(4) Landscaping & Screening Standards.  The Board may require landscaping, fencing, screening or site grading as necessary to maintain the character of the area, or to screen unsightly or incompatible uses from town highways, other public rights-of-way, or adjoining properties.  Particular consideration will be given to the preservation of existing vegetation, visibility of the development from public vantage points, and the adequacy of landscaping and screening materials to meet seasonal weather and soil conditions.  A landscaping management plan, and surety for up to three years that is acceptable to the Fayston Select Board, may be required to ensure that required landscaping and screening is properly installed and maintained.

(5) Stormwater Management & Erosion Control Standards.  All conditional uses shall incorporate accepted stormwater management and erosion control practices as appropriate for the setting, scale and intensity of the existing and planned development.  Development shall be sited and designed to minimize stormwater runoff and erosion during all phases of development.  The Board may require the submission of a stormwater management and/or erosion control plan, prepared by a qualified professional, that incorporates accepted management practices recommended by the state in the Vermont Stormwater Management Manual and the Vermont Handbook for Soil Erosion and Sediment Control on Construction Sites, as most recently amended.

(C) District Standards.  In addition to district standards that pertain to all uses under Article 2; the following standards also shall apply to conditional uses within specified zoning districts:

(1) Irasville Commercial District. Conditional uses within the Irasville Commercial District shall be sited and designed to minimize aesthetic or visual impacts to other properties in the area and as viewed from Route 100.  The Board may impose conditions as needed on building materials, color, roof pitch, building height, and landscaping and screening, to minimize the visual impacts of a development.

(2) Forest District.  Development within the Forest District should not detract from the site’s scenic qualities, nor obstruct significant views from public vantage points, and should blend in with the existing landscape.  Development shall take into consideration existing contours and forest cover to ensure that adequate opportunities exist for the siting and natural screening of development to minimize site disturbance and visual impacts.  The Board may require the submission of a visual impact assessment for conditional uses within this district, and/or require additional screening of structures consistent with the natural and built environment.

(3)
Flood Hazard District.  New structures, except as required for flood control or stream management, are specifically prohibited within the flood hazard district.  Conditional uses within this district, including floodway development or substantial improvements to existing structures, shall meet all federal and state siting and development standards as required for municipal participation in the National Flood Insurance Program (NFIP), which are incorporated by reference in these regulations.  
[Statutory references: 24 VSA Chapter 117 §4414(3)(A), (5), (9)]
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