FAYSTON DEVELOPMENT REVIEW BOARD
MINUTES

TUESDAY, FEBRUARY 12, 2013 
Attending: DRB Members: Jon Shea (Chair), Chuck Martel, Kevin Wry, Leo Cohen, Mike Quenneville. ZA: John Weir. Public: Brooks Clark, Gunner McCain, Tom Clark.

The meeting opened at 6:00pm.  

The only hearing was for Application #3200.  Applicant Brooks Clark is requesting conditional use approval under Section 3.4(C)(1)(d) and Section 3.4(D) – Standard 2 of the Fayston Land Use Regulations for construction of a driveway on steep slopes.  Applicant is seeking access to a future single-family home site on a lot of approximately 12.3 acres.  The parcel, 08.005.001, is located off of Route 17 and Clark Road.  
Parcel 08.005 was subdivided by the applicant’s father, Thomas Clark, in 2010.  The total acreage of the parcel subdivided was 15.9+/- acres – resulting lot acreage for Lot 1 was 12.3+/- acres and Lot 2 was 3.6+/- acres.  Lot 1 is now parcel 08.005.001 and is the subject of this hearing.
Gunner McCain presented the site and development plans on behalf of the applicant.  

Chair Jon Shea began by asking Mr. McCain whether the slope as it exists is greater than 25%.  Mr. McCain replied in the affirmative that the slope was greater than 25% as it exists in its natural state.  Mr. McCain asked whether development is still prohibited on steep slopes in excess of 25% even in the case where necessary to get to the flat portion of land.  Mr. Shea replied that it would be a case by case determination.  
Members then reviewed the Minutes from the two subdivision hearings for parcel 08.005 in 2010.  

Chair Shea re-iterated that Section 3.4(D) – Standard 2 of the Fayston Land Use Regulations prohibits all development on steep slopes in excess of 25% gradients, unless said development is associated with the operation, maintenance and expansion of an alpine ski resort.  Accordingly, because the slope exceeded 25% gradient in its natural state, conditional use approval could not be given.  Chair Shea stated that a variance would be the applicant’s only remaining option to construct the driveway on a slope greater than 25%.  Chair Shea asked the applicant whether he would like to amend his application and seek a variance from the Board.  The applicant replied in the affirmative.
Mr. McCain asked the Board whether the Fayston Land Use Regulations’ definition of “land development” included the ‘excavation of a driveway.’  Members posited that it did.  Mr. McCain also inquired as to how driveways, buffers and stream crossings interrelate with “development on steep slopes.”  Members responded that such would be a case by case determination.

The applicant stated that his neighbor, Fred Spencer, had given approval for whatever work needed to be done on his land to facilitate construction of the applicant’s driveway.  Mr. Spencer’s letter was provided to the Board and the Board took it under advisement.

Members next discussed the application under the criteria for a variance, as made explicit in Section 9.6 of the Town’s Land Use Regulations.  

Pertaining to criterion 9.6(A)(2), the Board was hesitant to find this criterion satisfied by the applicant when very little information was provided by the applicant regarding the topography of the entire parcel.

Pertaining to criterion 9.6(A)(3), the Board agreed that the applicant did not subdivide the original 15.9+/- acre parcel – his father, Thomas Clark, did.

Pertaining to criterion 9.6(A)(5), the applicant presented no information on the feasibility of an alternative plan that would incorporate a driveway off of Clark Road instead of Route 17.  The applicant and Mr. McCain stated that there was a ravine present in the area between Clark Road and parcel 08.005.001, and that crossing the ravine would necessitate a great amount of work as well as similar steepness in slope.  No other detail or information was provided concerning this or any other alternative site plan.
Chair Shea stated that if the house site is situated on a slope with a gradient of 15% or more, then the Board should review the entire plan for conditional use approval with a variance for the driveway.

Chuck made a Motion to close the hearing, and Kevin seconded.  All were in favor.  The Motion passed.  


Members discussed the Minutes from August 28, 2012.  Kevin made a Motion to approve the minutes, and Chuck seconded.  All were in favor.  The Motion passed.
The Board went into deliberative session.

Members deliberated approval of the variance under the criteria of 9.6(A), as all the criteria listed thereunder need be met for the approval.  

Members found that the applicant failed to meet the criterion of 9.6(A)(3), namely that the unnecessary hardship not be created by the applicant.  For purposes of 24 V.S.A. § 4469(a)(3), if a predecessor created the hardship that the applicant seeks to cure through a variance, the applicant is not entitled to a variance because the hardship was created by that preceding owner.  See In Re: Appeal of William Humphrey, Docket No. E95-034 (Vt. Envtl. Ct., Dec. 4, 1995).  In other words, an applicant obtains both the benefits and burdens of the actions of predecessors in the chain of title.  By subdividing the original parcel in 2010, the predecessor created the hardship because that subdivision resulted in parcel 08.005.001 being not suitable for driveway access.
Chuck made a Motion to approve a variance for Application #3200, and Kevin seconded.  All members voted ‘no.’ The Motion was denied.

Chair Shea stated that conditional use approval for the entire plan was moot because the variance for the driveway was denied.

The meeting adjourned at 8:00p.m.
