Development Review Board, Town of Fayston, VT

In re: Richard Ruback, Application for Conditional Use to Build a Pond in a Wetland

Permit Application Numbers: 3033 & 3035

Notice of Decision from Deliberative Sessions held June 9th, 2009

(3 Pages)

History

1. This proceeding involves a Conditional Use Application submitted by Richard Ruback, requesting approval under the Town of Fayston, VT Land Use Regulations, to build a pond in a wetland on parcel ID# 07-096.  
2. The application and plan were received by the Fayston Zoning Administrator on April 27, 2009.  A copy of the application and plan are available at Fayston, VT Town offices. 

3. Conditional Use review with the Development Review Board (DRB) to request permission to build a pond within a portion of a wetland was held on June 9th, 2009, at the Fayston Town offices.

4. The Development Review Board reviewed the application and plans under the Town of Fayston, VT Land Use Regulations of 2004, and amended January 22nd, 2007 and October 14, 2008.

5. On May 21, 2009, the warning for Conditional Use review for a stream setback was published in the Valley Reporter.

6. On May 21, 2009 the notice for the Ruback public hearing was posted at the following places:

a. The municipal clerk’s office, inside and outside for public viewing.

b. At 485 Harris Hill Road; the parcel of land where Conditional Use was requested.

c. The Waitsfield and Moretown Post Office’s public notice boards.

7. The following members of the Development Review Board were present at the site visit and hearing held on June 9th, 2009:  Jon Shea, Chair, Chuck Martel, Kevin Wry, and Mike Quenneville.

8. At the outset of the hearing, the DRB afforded any person wishing to achieve status as an interested person an opportunity under 24 V.S.A. § 4465(b) to demonstrate that the criteria set forth in that statute could be met.  The following interested persons testified:  Maddy Hebert, Gary Hebert, and Julia Ludewig.  Public comments were received from Tom Clark, although Mr. Clark’s comments were not used in decision making.
Exhibits submitted to the DRB for Applications 3033 & 3035:  

Exhibit
 A.  Conditional Use Application # 3033
Exhibit B.  Zoning Permit # 3035
Exhibit C.  Warning placed in the Valley Reporter on May 21, 2009
Exhibit D.  Copy map showing path of spillway (highlighted)
Exhibit E.  Proof of mailing, U.S. Post Office Certified Mail receipts
Exhibit F.  List of Adjoining Landowners

Exhibit G.  Interested Persons Record & Service Lists of June 9, 2009
Exhibit H.  Army Corps of Engineers Permit

Exhibit I.   Mark Bannon letter regarding the history of the lot

Exhibit J.   Artisan Engineering letter of recommendations for Ruback pond

Exhibit K.  USGS location map

Exhibit L.  Letter explaining abutter interest & concerns with allowing construction of a pond above their home & near their water supply (Gary & Maddy Hebert) presented to the DRB at the hearing June 9, 2009

Exhibit M. 11 x 17” copy of Ruback pond plan
Exhibit N.  Full-size copy of Ruback pond plans (S1 & 2)

Copy of DRB Minutes from 6-9-2009
Exhibit O.  DRB Notice of Decision for Applications 3033 & 3035
Findings

1.   The applicant seeks approval to build a pond within a wetland.  

2.   The board found under Article 3, Section 3.13 (G) 1-4 there will be no undue adverse effects to the surrounding environment, the ecology of the area is not adversely affected and the area is not a water recharge area or wildlife habitat or breeding ground, there will be no danger to the public health, safety, or welfare from eliminating a flood water retention area, water recharge area or similar use; and that the Agency of Natural Resources, Department of Environmental Conservation approval, where applicable, shall also be required prior to the issuance of a zoning permit for the  construction and placement of a pond in a wetland on 485 Harris Hill Road.  
3.  The board found under Article 5, Section 5.4 (A) 1-5 that there will be no undue adverse effects to the capacity of existing or planned community facilities and services, character of the area affected, traffic on roads and highways in the vicinity, bylaws in effect, and the utilization of renewable energy resources.  
4.   Conditional Use approval is requested for the project pursuant to review under the Town of Fayston, VT Land Use Regulations of November 2, 2004, amended on January 22nd, 2007 and October 14th, 2008, and the Town Plan of 2002.  The application was heard & discussed by the DRB on June 9th, 2009.

5.   The property is located in the Rural Residential District as described on the Town of Fayston, VT Zoning Map on record at the Town of Fayston, VT municipal office and is also described under Article 2, Table 2.4 of the Town of Fayston, VT Land Use Regulations. 

6. “The purpose of Rural Residential District is to promote agriculture, forestry and preserve rural resources and natural features and to permit low-density residential development in appropriate locations.  To ensure the protection of environmental resources and maintain open space, the clustering of new development is strongly encouraged to provide for moderate to high density residential development, and appropriate non-residential uses, in areas with good access to town roads, facilities and services.”
7.  The applicant’s parcel is adjacent to land owned by Maddy and Gary Hebert, Jennifer & Kenneth Volz, Gordon & Jeannine Maynard, Astrid & Indulis Dikmanis, Peter & Jennifer Fortier, Elaine Ruback, and Nancy Miller.
Decision

The Fayston Development Review Board hereby approves, with conditions, Application 3033 and 3035 to build a pond in a wetland.
Conditions
1.  All other required local, state, and federal permits must be obtained prior to the commencement of site development.
2. The pond construction site is to be accessed on the upper side of the cistern.
Dated at Fayston, Vermont, this 29th day of June, 2009.

_________________________________________________________, 

Jon Shea, Development Review Board Chair

NOTICE: This decision may be appealed to the Vermont Environmental Court by an interested person who participated in the proceeding(s) before the Development Review Board. Such appeal must be taken within 30 days of the date of this decision, pursuant to 24 V.S.A. § 4471 and Rule 5(b) of the Vermont Rules for Environmental Court Proceedings.

