In re: Susan & Keith Kuegel Application for a Major Subdivision, PRD
Development Review Board, Town of Fayston, VT

Notice of Decision from Deliberative Sessions held January 15th & 29th, of 2008
Permit Application Number: 2884
(6Pages)

INTRODUCTION AND PROCEDURAL HISTORY

1. This proceeding involves a Major Subdivision Application submitted by Keith & Susan Kuegel, requesting approval under the Town of Fayston, VT Land Use Regulations for a 7-lot subdivision, as a Planned Residential Development, on parcel #03-086.011, a 37.5 +/- acre parcel of land.  Proposed new lots are as follows: lot one: 5.89 +/- acres, lot two .62 +/- acre, lot three .41 +/- acre, lot four .61 +/- acre, lot five .43 +/- acre, lot six .56 +/- acre, and lot seven 29 +/- acres as common land.
2. The application and plat were received by the Fayston Zoning Administrator on May 2nd, 2007.  A copy of the application and plat are available at Fayston, VT Town offices. 

3. Sketch plan review with the Development Review Board (DRB) for a 7-lot Subdivision by Susan & Keith Kuegel was held on June 19th, 2007 and continued again at the July 17th, 2007 DRB meeting at Fayston Town offices.

4. On August 9th, 2007, the warning for the first public hearing for a Major Subdivision & PRD was published in the Valley Reporter.  The warning for the final public hearing was published in the Valley Reporter on November 29th, 2007
5. On July 16th, 2007 the notice for the first public hearing was posted at the following places:

a. The municipal clerk’s office, inside and outside for public viewing.

b. At 3061 North Fayston Road, the parcel of land to be subdivided.
6. On November 29th, 2007 the notice for the final public hearing was posted at the following places:
a. The municipal clerk’s office, inside and outside for public viewing.

b. At 3061 North Fayston Road, the parcel of land to be subdivided.

7. The application and plat were considered by the DRB at public hearings held on June 19th and July 17th, 2007 for the preliminary hearings, August 29th, 2007 for the first public hearing, and December 18th, 2007 for the final public hearing.  The Development Review Board reviewed the application and plat under the Town of Fayston, VT Land Use Regulations, as amended November 2, 2004.

8. The following members of the Development Review Board were present at the preliminary hearing held on June 19th:  Jon Shea, Chair, David Jones, Chuck Martel, Al Molnar, Paul Sipple, and Margaret Torizzo.

9. The following members of the Development Review Board were present at the preliminary hearing held on July 17th, 2007:  Jon Shea, Chair, David Jones, Chuck Martel, and Al Molnar.

10. The following members of the Development Review Board were present at the first

public hearing held on August 29th, 2007:  Jon Shea, Chair, Chuck Martel, Al Molnar, 
Paul Sipple, and Margaret Torizzo.
11. The following members of the Development Review Board were present at the final 

public hearing held on December 18th, 2007:  Jon Shea, Chair, Al Molnar, and Mike

Quenneville.

12. The following members of the Development Review Board were present at the site visit on  2007: Jon Shea, Chair, Chuck Martel, and Al Molnar.  Gunner McCain was also present representing the applicants Keith & Susan Kuegel.

13. At the outset of the hearing, the DRB afforded any person wishing to achieve status as an interested person an opportunity under 24 V.S.A. § 4465(b) to demonstrate that the criteria set forth in that statute could be met.  The following persons were granted party status: 
Tom Emler.

Tom is concerned that there are 2 other owners who will use this decision as a stepping stone to develop there own land.

Gail Garrard

Gail & her husband support the subdivision of the Kuegel property, they believe it is well planned.

Kelly Iverson

Kelly is concerned that the Kuegel’s subdivision will be used for ex-convicts.

Rick Levey

Rick is concerned with the Act 250 permit that the Kuegel’s will need to apply for if their subdivision is approved by the DRB.  He also thinks that the Kuegel property is restricted from further subdivision.

Matthew Sellers

1. Increased traffic and traffic not following the speed limit in a dangerous area (the bridge).

2. He is concerned about the desire to attract “workforce” housing. He does not feel that this is the area for this – being 7 to 10 miles away from town, cost of road maintenance, snow removal, and wear and tear on the car.

3. Doesn’t feel this development works with the neighborhood. The house that currently exist are scattered quite far apart and that this plan has the house very close together.

4. He is concerned about the spring in that it cannot be guaranteed that something won’t be dumped that may leech into the spring.

5. Increased noise levels.

6. Matthew doesn’t want trailer homes on the lots.

June & Karen Winhold

Karen and June are concerned about traffic and the use of the common land.

14. During the course of the hearing the following exhibits were submitted to the

Planning Commission:

Exhibit A. Subdivision Application #2884
Exhibit B. Project Description
Exhibit C. Response to Article 6—Subdivision Standard—April 17, 2007
Exhibit D. Project Summary & Response to Sections 8.3 & 8.5 of the Fayston Land Use Regulations
Exhibit E. Proposed Modifications of the Existing Land Use Regulations Rural Residential District
Exhibit F.  Statement of Compliance with the Town Plan & Regulations

Exhibit G. Adjoining Landowner list
Exhibit H. Copies of the letters to adjoining landowners 5-30-2007 & 11-29-2007

Exhibit  I. Proof of mailing, U.S. Post Office registered mail list 5-30-2007 & 11-29-2007

Exhibit  J.  Interested Persons Record & Service Lists of 6-19-2007, 7-17-2007, 

8-29-2007, and 12-18-2007

Exhibit K. Warnings published in the Valley Reporter on 8-9-2007 & 11-9-2007
Exhibit L. Letter from Timothy Appleton on Behalf of John Austin, Department of Fish & Wildlife—includes a Class II wetland and Mapped deer wintering areas map
Exhibit M. Map showing drilled wells within ½ mile of the proposed subdivision
Exhibit N.  Act 250 Materials related to the Kuegel application—letter enclosed from VT F&W (PRE-FY05) relates the previous application and not the current application #2884
Exhibit O.  Declaration of Covenants, Conditions and Restrictions for the Shepard Brook Road Subdivision

Exhibit P. Warranty Deed for Susan M. Kuegel, 1-13-1995
Exhibit Q. Land Use Permits 5W0905-3 & 5W0905-4 (Act 250)
Exhibit R. Letter to DRB from Gail Garrard

Exhibit S. Two warnings published in the Valley Reporter for a DRB public hearing cancelled on 10-16-2007 DRB.

Exhibit T.  Copy of 11 x 17”final plans 10-29-2007, including previous plans from 

11-22-2006, and 4-12-2007
Exhibit U. Copy of 24 x 36” full-size final plans 11-8-2007

Exhibit V. Copy of DRB Minutes of August 29th, 2007

Exhibit W. Copy of the DRB Minutes of 12-18-2007
Exhibit X. DRB Notice of Decision for Application #2884
These exhibits are available at: Fayston, VT Town offices.

FINDINGS

1.   The applicant seeks approval of a permit to subdivide land. The subject property is a 37.5 +/- acre parcel located on Randell Road in the Town of Fayston, VT, Parcel #03-086.011.  The applicant proposed the following new lots as follows: lot one: 5.89 +/- acres, lot two .62 +/- acre, lot three .41 +/- acre, lot four .61 +/- acre, lot five .43 +/- acre, lot six .56 +/- acre, and lot seven 29 +/- acres as common land.

2.   Subdivision approval is requested for the project pursuant to review under the Town of Fayston, VT Land Use Regulations of November 2, 2004, and the Town Plan of 2002.  The application was determined to be a major subdivision with a PRD, and found to be complete by the DRB on July 17th, 2007.

3.   The property is located in the Rural Residential District as described on the Town of Fayston, VT Zoning Map on record at the Town of Fayston, VT municipal office and is also described under Article 2, Table 2.4 of the Town of Fayston, VT Land Use Regulations. 
4.   The Purpose of the Rural Residential District “is to promote agriculture, forestry and preserve rural resources and natural features and to permit low-density residential development in appropriate locations.  To ensure the protection of environmental resources and maintain open space, the clustering of new development is strongly encouraged to provide for moderate to high density residential development, and appropriate non-residential uses, in areas with good access to town roads, facilities and services.”  Planned Residential Development (PRD) is an allowed use in the Rural Residential District with permission granted by the DRB.
5.   Access to the subdivision is proposed from the applicant’s driveway located on Randell Road.  

6.   The applicant’s parcel is adjacent to land owned by June Winhold, Eric Gauthier, Wayne & Karol McCue, Happy Mayer & Jessica Sherman, Matthew Sellers & Kelly Iverson, Scott & Nancy Murray, Walter & Penni Brink, Thomas & Celeste Emler, and Michael & Linda O’Toole.
7. There is a known deficient one lane bridge on Randall Road within 500' of the
entrance of the subject property.
8) Applicant's engineer testified there would be an additional 70 day trips of vehicular
traffic onto Randall Road as a result of the project. (from Minutes of Public Hearings).
9) Applicant's engineer testified there is a known critical winter wildlife (deer) habitat
and steep slopes and streams within Lot 7 of the proposed subdivision. (From Minutes of Public Hearings)
10)   A letter from Timothy Appleton , State of Vermont Agency of Natural Resources
(Exhibit L) indicates that no development should occur on the property in question to the West of McCarty Brook and below 1080’ elevation due to the proximity of wildlife habitat.
11)   The application has been reviewed under Section 8.3 (C) Planned Residential
Development – General Standards and Article 6 Subdivision Standards; and has been found by the Development Review Board to have met all standards as such  with the exception of Section 6.4 (H) which is addressed below.
12)   It has been determined, under Article 2 – Zoning Districts and Standards, 
Table 2.4, that a home occupation within the rural residential district is an acceptable use. 
DECISION: The Fayston Development Review Board hereby approves application #2884 for a major subdivision with the following conditions: 

CONDITIONS:
1) No more than 2 building permits may be granted for land development in the subdivision in the first year after applicant records the plat, and no more than 1 building permit may be granted for land development in the subdivision for each year thereafter.  
2) Applicant and subsequent lot owners of the subdivision are put on notice this development is adjacent to, and in the immediate vicinity of, critical winter deer habitat and domestic dog activity can jeopardize that habitat. Lot owners are required to keep any domestic dogs on leash, in a kennel or otherwise in the immediate control of the owner, and applicant is required to include language to that effect in the homeowners association documents.
3) Home Occupations as described under Town of Fayston Land Use Regulations Sections 4.8 (A) and (B) are permitted, subject to the provisions of said section and applicant is required to include language to that effect within the homeowners association.

4) Lots are to be used solely for a single family dwelling unit.

5) Lot owners are limited to one accessory structure per lot and the total footprint of this structure shall not exceed 750 square feet. Applicant is required to include this provision within Shepard Brook Road Subdivision declaration (Exhibit O).

6) Designated Lot 7 shall be kept as a common lot by the Homeowners association, and shall not be subdivided or developed further. There shall be no structures erected, placed upon or allowed within the common lot (Lot 7) nor is the use of motorized land vehicles permitted.
7) A portion of Lot 1, noted on the plan as "possible future lot," is not approved as part of this subdivision application.  It is further noted that said “possible future lot” is in the immediate vicinity of critical winter wildlife habitat and may involve steep slopes and stream crossings, as outlined in the letter from Timothy Appleton State of Vermont Agency of Natural Resources (Exhibit L).  Any changes to the final mylar or plat require the prior review and approval by the Fayston Development Review Board.  
8) There is an existing spring, which currently serves Mr. & Mrs. Lawrence and Gail Garrard across Randell Rd., located on the common lot and depicted on the site plan. No activities taking place on the common lot or any of the residential lots shall interfere with use and enjoyment of said spring.

9) The application is contingent on approval of the subdivision by the District Commission as stated in the Act 250 permit 5W0905-4 Item #14.

10) Applicant is required to record Notices of Conditions in the Town of Fayston Land Records that are approved by the Town Attorney.

11) All other required local, state, and federal permits must be obtained prior to the commencement of site development.
12) This Notice of Decision shall expire 180 days from the date of this decision unless, within that 180-day period, Applicant records the final Mylar and approved revisions to the Shepard Brook Road Subdivision declarations (Exhibit O).

Dated at Fayston, Vermont, this January 31st, 2008.

_________________________________________________________, 

Jonathon Shea Development Review Board Chair

NOTICE: This decision may be appealed to the Vermont Environmental Court by an interested person who participated in the proceeding(s) before the Development Review Board. Such appeal must be taken within 30 days of the date of this decision, pursuant to 24 V.S.A. § 4471 and Rule 5(b) of the Vermont Rules for Environmental Court Proceedings.
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