Town of Fayston

Development Review Board

Minutes

Tuesday December 18, 2007


MEMBERS PRESENT: Al Molnar, Mike Quenneville, Jon Shea
MEMBERS ABSENT: Chuck Martel, Paul Sipple
OTHERS PRESENT: Gayle Brown, Brooke Cunningham, Todd Drummey, Kara Herlihy (Valley Reporter), Ethan Hume, Gail Garrard, Nicholas Goldberg, Tony Italiano (MRVTV 44), Kelly Iverson, Lauren Kolitch, Susan Kuegel, Linda Lloyd, Deborah Mathiesan, Richard Mathiesan, Mathew Sellers, Sarah Stavraky, June Winhold,
6:11 pm Meeting brought to order by Chair Jon Shea.
KEITH & SUSAN KUEGEL; Application #2884: Final Public Hearing for Major Subdivision Application #2885 for Parcel ID# 03-086.011, requesting DRB approval for a subdivision of 37.4 acres into seven parcels as follows: lot one: 5.89 +- acres, lot two .62 +/- acre, lot three .41 +/- acre, lot four .61 +/- acre, lot five .43 +/- acre, lot six .56 +/- acre, and lot seven for common land 29 +/- acres.

Chair Jon Shea brought the hearing of the application to order noting the absence of the applicants engineer – Gunner McCain. At the outset the Chair addressed those in attendance to determine if there were any people present wishing to obtain interested party status who were not at the first public hearing. Kelly Iverson requested interested party status. It was felt that she has status as a home owner with her husband (Mathew Sellers) who obtained interested party status at the first public hearing. June Winhold requested status.

MOTION: Jon Shea moved and Al Molnar seconded to recognize June Winhold as an interested party. Hearing no further discussion; vote: all in favor, so moved.

With the absence of the engineer the Chair addressed the interested parties first with the opportunity to voice their concerns. Kelly Iverson asked if it was the case that the applicant wished to house ex-convicts in this development through the Department of Corrections. The applicant stated that her work has been associated with the Vermont Housing Authority which has been working on a pilot program housing convicts in Clarendon Vermont and is not related to this subdivision. She made it clear that she has no intention to do a pilot program to place ex-convicts in this proposed subdivision. The definition of workforce house was addressed by Mr. Sellers and it was explained that the use of that term has been removed from the application. June Winhold was asked if she had any specific comments she wished to address at this time; she said that her concerns had been raised by her daughter (Karen Winhold) at the first hearing. Gail Garrard who was given party status at the first hearing was asked if she had anything further to add; she stated that she had expressed everything in a letter sent to the DRB. Al Molnar asked if Mrs. Garrard is an abutter, as he felt that she was not shown as one on the tax map. It was determined that she was not an abutter (and was not notified of the public hearings as a result) but was given status at the last hearing due to the proximity of her property to the applicants land.

Chair Jon Shea addressed the applicant with questions that were raised at the last hearing to determine if she were able to answer them without the presence of Gunner McCain. With respect to the protection of the spring (which is in the common land) the applicant stated that there was additional language put into the bylaws to ensure that it is maintained. It was asked if the spring is in current use – it is accessed by the Garrards. Gail Garrard who is affected by the maintenance of the spring spoke, stating that she felt the Kuegels had taken great care to ensure that the spring would not be disturbed. The applicant pointed to Section 21B, page 8, of the Bylaws of the association which addresses the protection of spring rights on the common lot.
The Chair then asked the applicant if she knew what had been changed on the site plan by the engineer as there was a new site plan submitted. The applicant believed that not much had been changed – house site same, shared leach field same site. 

All other items requested by the board – the possible future lot, use of common land and protection of common land are all issues that are addressed in the bylaws. Jon Shea then asked about a statement in the bylaws which essentially states the association can amend anything within the declaration. While the Chair does not necessarily disagree with the presence of this statement, it makes the job of the Board a difficult task. The applicant then responded that there are a few things that they did not give the association any ability to change – such as the use of the common land. What was proposed by the Chair was that DRB would take portions from the Bylaws which the board felt were of importance and put them in as conditions on the permit ensuring that they could not be changed in the future. The applicant stated that their desire was that the character of what they wanted to do could not be changed, but that if there was something that the association wanted to do (for instance a VAST trail) in the future that may be positive for the public that they could make those changes. The Chair also pointed out a note from Paul Sipple; since the bylaws follow in some respects the land Use Regulations he asked if allowing the use of a Home Occupation in a PRD development is appropriate. The applicant does not have any concerns of moving in a more restrictive way with respect to this point. The applicant wishes to allow something that is a true home occupation, but would like to restrict something like a home automotive repair but they weren’t sure on how to get to that point so they followed the town plan. It was suggested that it may be a matter of how much additional traffic is brought in by a home occupation; since the extra wear on the bridge is a concern. The concern of the number of structures allowed on the sites was raised (Section 3 of the Bylaws); which essentially states a maximum of 3 to 4 structures could be allowed on a smaller than normal lot. The applicants stated that they do not want the lots to be over developed either, initially all plans will have to go through the Kuegels and that she is willing to add language to further restrict building. It was suggested that one possibility was to restrict the percentage of an available lot that could be developed. The applicant is willing to work with Mr. McCain in determining the best wording to limit the structure.
Mr. Molnar pointed out that the wording in the allowed building structures includes a stable, but elsewhere in the bylaws they state that cats and dogs are the only allowed animals. The applicant agreed that that was a mistake and would remove the use of the word stable.

The Chair then offered the applicant the option of either closing or continuing the hearing since her engineer was not in attendance when she was expecting him to be present and it is unsure if Mr. McCain has further information to present to the DRB. Mr. Sellers felt that there are still unanswered questions; he was asked by Mr. Molnar to state the specific unanswered questions. Mr. Sellers feels that the relationship between the town and its development process as opposed to the association and its development process is at opposition with one another. It was pointed out by the DRB that each lot owner will have to go through a building permit and at that point any differences in development process will be addressed. The second question relates to the small size of the lots; this question will be answered when the application is either approved or denied and if it is approved there will likely be conditions relating to the lot sizes. The Chair stated that any concerns they had would be made conditions of approval if this application were approved.
Mike Quenneville suggested a possible impact fee for the subdivision relating to the impact on the bridge. Lauren Kolitch pointed out the Land Use Regulations do allow for a condition under Article 6.4 (H) Traffic Road Capacity;

(1) Where an existing access road is inadequate or unsafe, the Planning Commission may require the applicant to upgrade the access road to the extent necessary to serve additional traffic resulting from the subdivision and to conform to these standards.

Ms. Kolitch feels that this gives the town the authority to impose a monetary compensation to the town or an actual upgrade of the bridge. The applicant stated her concerns with respect to this issue; she pointed out that it wasn’t long ago that a subdivision was approved at the other end of the road, which during mud season certainly impacts the use of the bridge and this subdivision was not given such a condition. Secondly, she asked if this was the decision, would the fees be paid as the houses are developed or when the lots are created and finally asked what the town plans are for that bridge. Mr. Quenneville stated that there are no immediate plans for the bridge but that there is concern about its condition. The Chair stated that the impact of the bridge is one of the biggest concerns with respect to the application, but felt that all other concerns had been adequately addressed by the applicant.
Mr. McCain joined the meeting at this point; the Chair addressed him with the question concerning changes, if any, were made on the revised sit plan. Mr. McCain stated that the only changes were the wording on Lot 8 addressing the concerns of the development of the potential 8th lot; and other minor details that are required for various state permits that will be needed. 
Mr. McCain answered some questions concerning markings on the map – he stated that it is for Stabilized Road construction entrance; it was asked that it be added to the legend. Mr. Quenneville asked if there is a location that might allow for a fire pond to be developed. Mr. McCain felt that the soils would not allow for a fire pond. A discussion ensued concerning storm water ponds – there are 2 detention ponds which are meant to slow the water runoff so that run off downhill of the site doesn’t get anymore intense after development than it was before the development occurred. Matt Sellers asked where the water from these ponds will spill; Mr. McCain stated that they would spill into stone splash pads which would then spread it back out onto the surface ground.
Jon Shea updated Mr. McCain with respect to the discussion that had taken place. Mr. McCain felt that any restrictions placed with respect to home occupation would be inappropriate as a condition on the application. The Chair stated that this is a result of the bridge being of concern and the increased traffic that would result from home occupation; the potential employees are what is of concern with respect to the increased traffic and home occupation.
MOTION: Jon Shea moved and Al Molnar seconded to close the final pubic hear of Application # 2884. Hearing no further discussion; vote: all in favor, so moved.

LAUREN KOLITCH; Application #2933 & 2934: Preliminary hearing for Combined Minor Subdivision Review and Conditional Use Review, requesting DRB approval for a 2 lot subdivision, duplex, and wetland buffer setback encroachment.

The Chair addressed those present with the desire to be recognized as interested parties. No one spoke up. The Chair addressed Ms. Kolitch with respect to the history of the application. Ms. Kolitch stated that the application had come before the previous Zoning Board and there were 2 appeals as a result of that application, one taken by her and one by the abutters. They are now again before the board with site plans that meet the subdivision requirements and the conditional use requirements of a duplex as is felt by Ms. Kolitch. The town hired their own expert – Pioneer Engineering to delineate the wetlands, feeling concerns with Ms. Kolitch’s expert (Errol Briggs). It was determined by Pioneer Engineering that Mr. Briggs’ was too conservative and as a result gave Ms. Kolitch a greater area allowed for development. Errol Briggs’ wetland delineation was used in all three plans presented by the applicant which is felt to be more conservative than the wetland delineation determined by the town wetland expert. Ms. Kolitch provided the wetlands analysis which she states that the experts agree that there is no functional utility, no use for the wetland – it does not provide habitat for wildlife. She pointed to a September 14, 2007 letter, (p.2) as a response to Section 5.4 Conditional use criteria submission to the DRB which summarizes the wetland and wetland buffer analysis;

“no water storage for storm runoff, no fisheries habitat, no hydroponic vegetation habitat, no threatened or endangered species habitat, no education or research in natural science, no recreational value or economic benefit and no open space or aesthetics impact. In short the wetlands are not considered significant for purposes of conserving natural features, natural resources or environmental or wildlife quality.”
Jon Shea then asked about the 3 site plans and for the applicant to discuss the differences between the three plans. The Chair questioned if it is Pioneer Engineering delineation on the map – Gunner McCain confirmed this. The applicant summarized the 3 plans; plan A is further away from the wetlands and plans B and C are to address the mediation with the adjoining property owners who wish to have the structure moved away from the property line or further shielded from view. The structure can be moved away from property lines however it encroaches progressively on the wetland buffer with each plan. The applicant argues that the wetland is not of any functional utility.
The Chair then gave those present an opportunity to be recognized as interested parties, as they were not in the room at the outset of the hearing. Tom Drummey introduced himself as an abutter as did Ethan Hume.

MOTION: Jon Shea moved and Al Molnar seconded to recognize Tom Drummey and Ethan Hume as interested parties. Hearing no further discussion; vote: all in favor, so moved.

Lauren Kolitch pointed out that with respect to the 3 plans, the foot print of the duplex is the same (depicted at its maximum potential size), parking is enclosed in a center area. The applicant has received an un-appealable waste water permit for 4 bedrooms. 

Jon Shea addressed the configuration of lot two – specifically why lot 2 is bordered by lot 1 on all sides. Mr. McCain addressed the reasons – firstly to maintain control of the road, and if the small strip (50’) was made to be part of lot 2 they would be in violation of the road frontage requirements.
The waste water station proposed is the same as the previous board heard with a pump station which will be pumped up hill with a replacement field. 
The applicant wished to point out what is being asked from the board. Firstly, she is asking for subdivision approval. Secondly, conditional use approval for the use of a duplex; the applicant has information to present to support the use of the duplex in this area. Lastly, conditional use approval of wetland waiver and wetland buffer waiver. The applicant pointed out that the difference in the 3 plans is the movement of the structure away from the property line of the house ; 1A meets all the setbacks; 1B moves the structure back another 20ft off the property line and 1C moves it back even further. The Chair asked if with respect to 1C the structure could be moved further north, away from the wetland; Mr. McCain stated that this would be similar to the original plan which was appealed. 
The Chair then addressed the interested parties giving them the opportunity to speak. Mr. Drummey pointed to Errol Briggs report summary on page one which shows that there are some uses for the wetland which Ms. Kolitch stated there were none. The Chair requested a copy of the Pioneer Engineering report, Mr. Drummey said that he would be able to provide a copy. With respect to the mediation Mr. Drummey felt that there was not to be discussion of the mediation as it was confidential and in fact that there was no agreement reached. The only agreement reached was that they would put a hold on the appeal while they go through the process again. Mr. Drummey also produced an email from Kate Perril (the Assistant Regional Engineer from the Department of Environmental Conservation Waste Water Management Division) to Mr. Drummey’s engineer from December 10 2007 which points out that an isolation requirement had not been met and that there needed to be an amendment. Mr. McCain felt that this was an easily addressable situation and did not recollect that it required an amendment. It was determined that Ms. Perril did require an amendment. Mr. Drummey then proposed that he had a list of 20 questions which he proposed he present to the board.

At this point in the discussion it was noted that this hearing was to be a preliminary hearing only, it was not a combined preliminary & public hearing; so all further public input was put on hold until the scheduled public hearing.

The applicant asked that all information be passed through means of first class mail rather than being dropped off at town offices. The applicant also offered to have her wetlands expert at the public hearing if the DRB wished

MOTION: Al Molnar moved and Mike Quenneville seconded to declare application #2933 a minor subdivision. Further discussion ensued concerning the process of the application. It was clarified by the Chair that the public hearing will address both the concerns of the subdivision and those of the conditional use requests. Vote: all in favor, so moved.

A public hearing is to be scheduled for Tuesday January 15, 2008.

DEBORAH & RICHARD MATHIESAN; Application #2935: Public hearing requesting DRB approval to run a Bed & Breakfast in the Rural Residential District, and allow a stream setback waiver for visitor parking.

The applicants wish to purchase the property owned by Paul & Gayle Brown and turn it into a home and a 2 bedroom Bed & Breakfast.
The Chair addressed the criteria under which the application needs to be reviewed as a B&B (as a B&B is a conditional use). Section 5.2 (A) 1-5 lists the criteria that must be met in order to be determined complete. Adjoiners have been notified, and a site plan has been submitted (on September 25, 2007) by the applicants. Bed and Breakfast criteria which must be met are found under Section 4.5 of the Land Use Regulations. The Chair then referenced Section 3.9 of the Land Use Regulations with respect to needs for parking; it was determined that 4 parking spaces would be required (2 for dwelling unit and 2 for guest rooms). The applicant stated that the existing drive can accommodate 2 cars.
Lauren Kolitch spoke as a representative for an abutter Gail Jacobsen who wishes to be recognized as an interested party. The first concern of the abutter is that they feel that this should be considered as a mixed use (a home and a business to serve the public) as identified under Section 4.9; although they are not sure they want to take a position on this yet. They are asking that the DRB find that the application is not complete; under article 5 there is a requirement that a site plan is required and they feel that what the applicant has submitted is not adequate enough to meet this requirement. Ms Kolitch also points out that this house in the application is very close to the road which may be grandfathered at this point which will not be relevant if the use of the house is changed. Secondly Ms Kolitch’s client has concern over waste water and water, which can not be adequately addressed without a complete site plan. Her client has deed rights to water lines not only to a spring that comes thought the property but culminates in the structure of the property in question. The concern of a best fix structure that was put in place in 2004 is felt to be inadequate for a Bed & Breakfast; in that best fix plan the water rights to Ms. Kolitch’s client was not shown. And finally they have a concern over the parking requirements (State requirements are a minimum of 9’x20’) and it’s encroachment on the setbacks (for road, structure, waste water, and water). Ms. Kolitch asked that the application be found incomplete as per Section 5.2 (A) 1-6. 
Gayle Brown spoke with regards to the water lines – she feels that there isn’t anybody who currently knows exactly where the water lines are and feels that there is no record of their location. Ms. Kolitch pointed out that there is legal record of the water lines in deeds and site plans but agrees that the exact locations may need to be determined. 
Jon Shea pointed out that the applicant is not required to meet all aspects of Section 5.2(6) unless the DRB feels that there are relevant issues required. Ms. Kolitch wanted to point out that there are only two point of concern with respect to Section 5.2(6) to her client;


(d) existing and proposed parking and loading areas, and pedestrian paths,


(f) proposed outdoor lighting, landscaping and screening,

The Chair stated that generally they do not require a detail plan of outdoor lighting but that they do take it as a consideration and generally ask the applicants what there plans is with regards to outdoor lighting and also consider the concerns of the abutters. Ms. Kolitch would like the application be found incomplete as per Section 5.2 (1-5) of the Land Use Regulations.
The Chair also brought up the concern that there may be over Section 3.2(A)(3). The Chair clarified that since the application did not have a plan with setbacks shown that this condition cannot be considered until the setback requirements are seen.

Ms.Kolitch pointed out that 3.2(6) of the Land Use Regulations states that if there is an increase in waste water use then permits from the State need to be obtained. She feels that if there is an increase due to the Bed & Breakfast use her client feels that state regulations will not have been met. Gayle Brown spoke to her understanding of the best fix that was done on the septic; it may be necessary to have Gunner McCain address the issue to answer questions of what is sufficient for a 2 bedroom Bed & Breakfast.

The Chair addressed the applicant with the need to have a site plan professionally engineered and to look into the town right of way in terms of what construction (a parking lot) may need to be done in that right of way.

MOTION: Al Molnar moved and Mike Quenneville seconded to continue the public hearing for Application #2935. Further discussion ensued concerning Land Use Regulation Section 3.2(A); 
A conversion or a change in the use of land, existing buildings or other structures is subject to the provisions of these regulations as follows:

(3) The proposed use complies with all dimensional, setback, parking, subdivision and other requirements applicable to the proposed use and district.

and whether or not this will be of concern regardless of all the other criteria has been met. The house site is certainly within the 65’ setback. It was agreed that this certainly may be a concern with respect to the application. Vote: all in favor, so moved.
Meeting adjourned at 9:00 pm.

Respectfully Submitted,

Sarah Stavraky







____________________________________

Jon Shea, Development Review Board Chair
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