Town of Fayston

Development Review Board

Minutes

Wednesday August 29, 2007


MEMBERS PRESENT: Chuck Martel, Al Molnar, Jon Shea, Paul Sipple, Margaret Torizzo
OTHERS PRESENT: Bonnie Atwater, Jennie Ball, Helen Bridgewater, Paul Brown, Selectman Jared Caldwell, Jito Coleman, Robert Crean, Keith Davidson, Ed Dooley, Judith DiMario, Tony Egan, Tom Emler, Gene Fialkoff, Gail Garrard, Fred Gilbert, Carol Groom, Ave Haviland, Bill Heinzerling, Janet Hubbard- Brown, Betsy Jondro, Keith Kuegel, Susan Kuegel, Amanda Lafferty (Attourney for the Town of Fayston), Rick Levey, Jason Lisai, Linda Lloyd, Bob Lockett, Gunner McCain, Martha McGandy, Barbara Mitchell, Erin Post (Valley Reporter) Selectman Ed Read, Quayl Rewinski, Mathew Sellers, Tim Seniff, Geoff Slater, Lauren Slater, Sarah Stavraky, Jean Towns, Karen Winhold
6:08 pm Meeting brought to order by Chair Jon Shea.
PAUL & GAYLE BROWN; Continuation of the public hearing for Application # 2887, Lot-line adjustment with no new lots created.

The members of the board reviewed evidence of the abutters being notified of the public hearing by certified mail; it was determined that all abutters were given appropriate notice. 

Chuck Martel addressed Mr. Brown to clarify that this lot line adjustment is approved by the Browns and the other land owner, Mr. Brown stated that they are in agreement. 

MOTION: Chuck Martel moved and Al Molnar seconded to approve Application #2887 for a lot-line adjustment with no new lots created. Hearing no further discussion; vote: all in favor, so moved.

Jon Shea informed Mr. Brown that he will be issued a Notice of Decision with the only condition likely to be that the Mylar be filed with 180 days.

KEITH & SUSAN KUEGEL; First public hearing for Major Subdivision Application #2884 for 7 lots: one: 5.89 acres, two: .62 acres, three: .41 acres, lot four: .61 acres, lot five: .43 acres, lot six: .56 acres, and lot seven for common land: 29 +/- acres.

Chair Jon Shea addressed those present as to the rules of procedure with regards to interested party status. He stated that as a quasi-judicial board the DRB will hear testimony and evidence from interested parties and based on that evidence will adjourn to a deliberative session and make a decision. Interested Parties are defined as those who own property in the immediate vicinity of the property in question and/or a group a of ten property owners within the town who petition the board to gain interested party status. This status gives the party the right to receive the decision made by the board and the right to appeal the decision. Chair Shea then invited those wishing to gain interested party status to introduce themselves to the board.

Gail Garrard is an abutter who has lived in Vermont for 25+ years and whose spring may be impacted by the Kuegel application.

MOTION: John Shea moved and Chuck Martel seconded to recognize Gail Garrard as an interested party. Hearing no further discussion; vote: all in favor, so moved
Mathew Sellers is an abutter; the Chair informed him that as an abutter he would automatically be recognized as an interested party. The Chair then asked if there were any other abutters who would like to be recognized as an interested party; Tom Emler introduced himself as an abutter to the Kuegels.

MOTION: John Shea moved and Chuck Martel seconded to recognize Mathew Sellers and Tom Emler as interested parties. Hearing no further discussion; vote: all in favor, so moved
The Chair then asked if there was anyone else wishing to gain interested party status. Rick Levey then introduced himself as a home owner on the corner of Randall Rd and N. Fayston Rd; approximately 1/4 – 1/2 mile from the applicants land and that he had a general interest in keeping the option open to participate. Gunner McCain then addressed the Board asking if it was the case that an interested party needed to show a particular interest as opposed to just a general interest. Mr. Levy then stated that one of his concerns about the application is road traffic. The Chair then referenced the definition of interested party as follows;

A person owning or occupying property in the immediate neighborhood of the property which is the subject to the decision or act taken under these regulations who can demonstrate a physical or environmental impact on the person’s interest under the criteria of reviewed and alleges the decision or act confirmed will not be in accord with the policies, purposes or regulations of the town.

MOTION: Chuck Martel moved and Margie Torizzo seconded to accept Rick Levey as an interested party. Hearing no further discussion; vote: all in favor, so moved.
Gunner McCain reviewed the proposed subdivision pointing out the following; it is a 39 +/- parcel of land, they propose to build five new houses, one house already exists on the lot, the existing driveway will be used to access the lots and there will be a community leach field for all houses. They applicants are showing one potential future PRD lot (part of lot one) for development at a later date, there is a right of way to get to the lot; this lot has issues of intrusions in a deer yard and stream crossing to get to it. The applicants wanted this potential future lot on the plans to allow potential future development, but do not want to get approval for this lot now. They will need to go through Act 250 and get state waste water management permits; storm water discharge permits and construction general permit as it relates to erosion control for this subdivision. They have stayed away from all sensitive areas with respect to wildlife habitat and wildlife corridors. 

John Shea asked Mr. McCain to elaborate with respect to storm water management and erosion – are there any particular lots that have storm water run off issues or is it more of a general issue? Mr. McCain stated that it was a general case. 

Paul Sipple then addressed Mr. McCain with respect to the spring that services Gail Garrard’s property. Mr. McCain informed the board that the spring is in the common land area with Lot 6 being the closest lot to the spring. The property line for that lot is above the bank from the spring and they do not consider the house site to be in an area that will affect the recharge of that spring. The elevation of the house site is 10-20’ higher than the spring. Chuck Martel asked if there would be anything in the deed to protect that spring in the common land. Nothing planned now, but they would be happy to put something to that effect in the deed. 

Chuck Martel confirmed with Mr. McCain that there are no wetlands impacted. Mr. McCain agreed.
Margie Torizzo asked what would be the target audience for what they call workforce housing. Mr. McCain then described the target audience as the regular working people who can’t  afford the high prices of houses that exist in the valley today – they can afford a mortgage, but not that of a $500 000+ home. There are no plans as yet of a target price range for the houses to be built or a target income of those occupying the homes. A discussion ensued as to the appropriateness of using the term “workforce housing” if the applicants have no parameters for that term. It was suggested that without a definition for workforce housing then the use of the term should be put aside with respect to the application. If the Kuegels wish to move forward with this aspect of the application then the board would like to have a definition of the Kuegels idea for workforce housing at the next meeting.

Mr. McCain was asked (in the July 19, 2007 meeting) to elaborate on the common land and the requirement of that with respect to the PRD. PRD’s require that common land be set aside so that density requirements are met – the common land for this application is approximately 29 acres. Margie Torizzo asked if there is anything written to protect the common land; there is nothing as of yet but will bring that information to the final hearing. The Chair then pointed out that as a PRD they forfeit the right to subdivide the common land at a later date.
Chuck Martel asked Mr. McCain to explain the need to show a potential 8th lot on this plan. Mr. McCain explained that the applicants are showing one potential future PRD lot (part of lot one) for development at a later date, there is a right of way to get to the lot; this lot has issues of intrusions in a deer yard and stream crossing to get to it. The applicants wanted this potential future lot on the plans to allow potential future development, but do not want to get approval for this lot now. They feel that if this future lot is not shown on these plans that they may not get the chance to apply to have this additional lot subdivided. In effect, they are reserving the right to come back to another board to get approval to develop that lot.
Jon Shea then asked Mr. McCain to address the issue of traffic created by this subdivision with the narrow bridge on Randall Rd to access N. Fayston Road. Mr. McCain pointed out that that this subdivision is only adding five new houses, and they anticipate 10 trips per day per house. It is felt that this is not too much traffic for that bridge; in addition they have had a discussion with Bob Vasseur, Chair of the Selectboard, and have been told that there is the hope to repair that bridge when the funds are found.
Margie Torizzo asked Mr. McCain to define the uses for the common land; they were defined as follows: various recreational activities, no motorized vehicles, possibly 1 snowmobile trail to meet up with the VAST trail, and a forestry management plan with respect to the wildlife habitat will be required. Margie Torizzo pointed out that the covenants will have to allow for the use of the common septic area. It was requested that there be an outline of the covenants of the common land at the next meeting with a clarification of any planned usage.

Margie Torizzo summarized her concerns which she would like to see addressed at the next hearing as follows:

1. Wording on the potential future lot – feels that it implies that it is part of this application and would like it re-worded.
2. Defining the land uses of the common land.
3. What mechanisms are going to be used to permanently protect the common land?

Chair Jon Shea then gave the interested parties the opportunity to address the board.

Gail Garrard spoke, telling the DRB that she and her husband have lived on the road and used their spring for close to 30 years. She wanted the board to know that the Kuegels have gone out their way to make sure that the spring is not threatened. With respect to the increased number of cars as a result of the subdivision – she is not concerned. In the time she has live in her home the traffic has increased from practically none to 30 or 40 cars a day and does not feel that the extra traffic will have an impact. Finally she stated that all the concerns that she and her husband have had have been met by the Kuegels with respect to this application.

The board then heard from Matt Sellers. His concerns are as follows

1. Increased traffic and traffic not following the speed limit in a dangerous area (the bridge).
2. He is concerned about the desire to attract “workforce” housing. He does not feel that this is the area for this – being 7 to 10 miles away from town, cost of road maintenance, snow removal, and wear and tear on the car.

3. Doesn’t feel this development works with the neighborhood. The house that currently exist are scattered quite far apart and that this plan has the house very close together.

4. He is concerned about the spring in that it cannot be guaranteed that something won’t be dumped that may leech into the spring.

5. Finally, he has a concern about increased noise levels.

Gunner McCain commented with respect to the workforce housing. The term was coined recently because there is a niche in the housing market that hasn’t been addressed – not low income or subsidized but is more moderately priced than many homes in the Valley. A discussion ensued, with the request that it be addressed at a later date. Susan Kuegel then reiterated that they have requested to be put on the agenda for the Mad River Valley Housing Coalition. They have a goal to make the housing affordable, but they are yet unsure whether or not they will be able to accomplish that goal and therefore cannot define their idea for “workforce housing” at this time.
Tom Emler requested to reserve the right to speak at the next public hearing.

Rick Levey then addressed the board with respect to the history of the land, which he feels is important. He stated that in 1992 the Ward Lumber subdivided 158 acres into 11 lots with the intent to conserve the rural character of the land. The Kuegels land that is the discussion of this application is considered to be lot number 11 of that subdivision. Lots 1 through 10 were allowed to have one house built; there was to be no building on lot 11 because it was considered to be a critical wildlife habitat. In 1995 the Kuegels got a land use permit to build one house with further development restricted. At this point the Chair informed those present that the DRB has no authority to review covenants or deed restrictions on individual parcels; they only thing the DRB can review is the permit conditions set by Act 250 and the original subdivision permit that was approved. Mr. Levey handed over evidence for the DRB to review to support his claim that the Kuegels will need to get another land use permit for further development of their lot. Further discussion ensued concerning deed restrictions for the original lots for the 1992 subdivision. 
Mr. McCain takes exception to Mr. Levey speaking to the intents of the previous owner and his intentions with the original subdivision. The Chair then stated that they will look at the permits. Mr. McCain then stated that condition 14 of the permit for the Kuegels lot doesn’t say that they can’t do it; it says that they have to get a permit to do it.

Gunner McCain addressed those present with the wish that the gentlemen who requested to reserve the right to speak at the next hearing speak now so that all evidence could be on the table. Mr. Emler then addressed the board with the concern that the precedent that this subdivision will have on the area of the original Ward subdivision; he feels that there are 2 other owners who will use this decision as a stepping stone to develop there own land.

Chuck Martel then addressed Karen Winhold (who arrived during the hearing) to determine if she wished to have party status – she did. She is concerned about traffic and the common land.
MOTION: Margaret Torizzo moved and Chuck Martel seconded to recognize Karen Winhold as an interested party. Hearing no further discussion; vote: all in favor, so moved.
Margie then asked Mr. McCain to address his thoughts on the location of this PRD, given that there is no town center, and next to a wildlife habitat area. Mr. McCain feels, in his opinion, that PRD’s are appropriate anywhere as they cluster the houses together and this impact the lands less than the same numbers of houses that are more spread out.

Paul Sipple brought up the question regarding the vote taken by the DRB on July 17, 2007 regarding the acceptance of this application as PRD. He feels as though it was not appropriate to vote on anything that is not in the zoning; he feels that this then allows them to vote on anything that is not in the plan. Rather than speak with the attorney the Planning Commission should have be consulted. It was noted that Mr. Sipple has a concern about the process that this creates and was suggested that it should be discussed in a deliberative session

Rick Levey brought forward another piece of evidence – the deed language for the original 11 lot subdivision.

MOTION: Chuck Martel moved and Margaret Torizzo seconded to close the first public hearing. Hearing no further discussion; vote: all in favor, so moved. 
The final hearing will most likely be set for September 18, 2007 however there is the chance that the agenda may be too full for September and will then be pushed to the October meeting.
ROBERT CREAN; Public hearing for Subdivision Application # 2907 for a five lots: lot one: 8.3 acres, lot two: 1.8 acres, lot three: 2.0 acres, lot four: 2.2 acres, and lot five: 2.4 acres. 

The Chair addressed all those present with the rules of Interested Party status and read the definition of such;
1. The town of Fayston or adjoining municipality.

2. A person owning or occupying property in the immediate neighborhood of the property which is the subject to the decision or act taken under these regulations who can demonstrate a physical or environmental impact on the person’s interest under the criteria of reviewed and alleges the decision or act confirmed will not be in accord with the policies, purposes or regulations of the town.

3. Any ten voters or property owners within the town who by signed petition of the Board of Adjustment allege that any relief requested by a person under these regulations if granted will not be in compliance with plan or bylaw of the town.

4. The department or administrative subdivision of the state owning property or any interest therein of the town or adjoining municipality and the Vermont Agency of Commerce and Community Development.

The Chair then suggested that the DRB will have the decision as a group concerning those who qualify for status, but he suggests that they will allow those occupying property within a mile be considered interested party. There was no opposition to this suggestion. Chair Shea then invited those interested to speak. Rick Levey introduced himself with a petition on behalf of 31 Fayston Residents that would like interested party status – calling themselves Friends of Slidebrook Basin. The Chair then asked all abutters who wished to have interested party status to introduce themselves to the Board. The following people spoke up; Bob Lockett who lives within a ½ mile on the corner of Slidebrook and German Flats Rd, Jean Towns who is also an abutter, and Jason Lisai who represented Sugarbush Resort as an abutter on 3 sides.
MOTION: Margaret Torizzo moved and Al Molnar seconded to recognize Friends of Slidebrook Basin, Bob Locket, Jean Towns and Sugarbush Resort as interested parties. Hearing no further discussion; vote: all in favor, so moved.

The Chair then welcomed Mr. Crean to address those present. Mr. Crean presented new plans with few changes on it. It shows the move of the stream crossing that was made, well heads and details of how the stream would be crossed. The stream crossing has been moved downstream (approx 30’) on a narrow crossing avoided the dual channel crossing that had been on earlier plans.
Mr. Crean was asked to mark on the maps the areas which have already been cleared and the 8 acre conservation lot (lot #5). House lot 4 is the closest lot to CBH1 which appears to be very close to the ¼ mile buffer. Mr. Parsons’ has a number of issues of concern, not just CBH2. Mr. Parsons feels that there are houses that appear to be within 700-800 feet or less of CBH2. 

Margie Torizzo addressed Jeff Parson, the biologist who was hired by the town; she feels that it appears that the entire parcel would lie with in CBH2 and asked Mr. Parsons if this was indeed the case. The conservation around the beech stand has been improved with the removal of lot 4. Mr. Parsons feels that the proposed cutting area to maintain view in Lot 4 does impact the beech stand if the cutting goes as far south as it is proposed on the map. Mr. Crean says that he may not have cut as far south on the property that is shown on the map. The DRB requested Mr. Crean add the following to his maps; buffers for the critical habitats and what has already been cut so there is an idea of what there is left to protect in the cut for view zone. Mr. Parsons feels that the future cutting in that zone should be addressed.

Mr. Parsons feels that the state would not be as strict with the buffer on CBH2 because it is older scarring. Marggie Torizzo then asked why the state would not apply the ¼ mile buffer if they consider that to be a critical habitat. Mr. Parsons stated that with the following considerations he feels the state would be less strict with the buffer on CBH2; presence of conifer trees as a buffer, and the beech stand use is older. His concern with regard to that beech stand is that there is a mapped bear corridor in the vicinity. Mr. Parsons found the most bear activity in CBH1 closest to Lockwood Brook. While Mr. Parsons admits that it is difficult to prove a bear corridor, it has been strongly suspected to be a bear corridor for 15-20 or so years now. Mr. Parsons also feels that there are wetlands in the vicinity.
Marggie Torizzo asked if there is any way to subdivide without adversely affecting the bear habitat, bear corridors and deer habitat. With respect o the bear habitat Mr. Parsons couldn’t be sure, but felt that the increased traffic wouldn’t greatly reduce the use of the corridor as long as the road is kept narrow and remains a dirt road. Regarding the other wildlife issues Mr. Parsons feels that there needs to be a more comprehensive map of the deer yards as the deer are utterly dependent on their wintering area because the area is high enough up in elevation for the development to affect the deer. Margie Torizzo asked how Mr. Parsons suggests mitigating the impacts of the proximity to CHB2. He would suggest at least a 1000’ buffer from all proposed house sites and that he wouldn’t want to open the upper view shed in lot 4 (minimize the view shed going to the south).

Mr. Crean asked Mr. Parsons what the similarities are between CBH2 and the beech trees on Mr. Spector’s subdivision that was approved. Mr. Parsons stated that CBH2 is probably less important overall than the edge of the Spector development. Mr. Crean points out that Mr. Spector was only required to have an 800’ buffer. Mr. Parsons responds by saying that was the only issue with Mr. Spector’s development; there were no corridor concerns, deer yard concerns, there wasn’t another beech stand nearby, topographic differences and the houses were also concentrated near the main road and came less into the Slidebrook area as they do in Mr. Crean’s application. Mr. Crean also made the point that the beech stand CBH2 and the stand in Mr. Spector’s subdivision are not part of the continuous Slidebrook beech stand.
The Chair then invited Mr. Crean to add any information to the hearing. Mr. Crean then referenced Sugarbush’s Act 250 permit (1998) which states throughout that there is no proof of a black bear corridor. He points out from the permit that there was the finding that all bear access into the Slidebrook area is from the West over the spine of the Green Mountains. Mr. Crean then continues to read excerpts from the Act 250 permit, quoting the following;

“Until such time as definitive truth where bear corridor use is demonstrated the district commission finds that the consideration of impact on the Howe lot is not relevant under criteria 9K with respect to the development with in Slidebrook Basin”.


“Any future development proposed within the Slidebrook Basin cannot be evaluated sufficiently by this commission under criteria 9A absent definitive evidence on whether travel corridors exist off the eastern bounds of the site. This evidence will be an integral component of any subsequent amendment application review for the basin area”.

It was then suggested that the entire board needs to review the Act 250 permit because it was suggested that the applicant was selectively reading. Mr. Crean suggested that when he was previously denied that board selectively picked out information to support their conclusion. Mr. Martel suggested that each member of the board needed to be able to read the document (1995 exhibit K Case 5W1045-8) and make their own informed decisions as to the bear corridor.
Jason Lisai addressed the board with respect to the concessions that Sugarbush made with respect to their application. He then pointed out that as a representative for Sugarbush they are watching this application with some interest for several reasons. Some being that the road access does have some impact on the operations of the resort and that they are concerned about restrictions in the covenance on the part of Mr. Crean that will affect Sugarbush operations. 

The Chair then invited any interested party that would like to add any information at this point.

Jean Towns then questioned if her concerns from the earlier application of this subdivision would move forward. The Chair informed her that they would not and that they would have to be brought to the attention of this board if she wished to have them addressed.

Ms. Towns then listed her concerns as follows;

1. She wanted to be sure that the power would go underground – this issue has been agreed to by Mr. Crean.
2. Maintain a right of way for skiers coming out of Slidebrook – Mr. Crean has agreed to build a path along side of the road in the towns’ right of way which then becomes a Selectboard issue.

3. Trail maintained for skiers from North (Mount Ellen) into Slidebrook. Jason Lisai made the point that this trail has nothing officially to due with Sugarbush.

4. Traffic flow in the area – minimalize people from parking along the road and walking up further into Slidebrook – Also a concern for the Selectboard.

5. Mr. Crean has a right of way through her property for the road; she is concerned that a loop may be developed (nothing shown on the plan) which would cause traffic concerns. Mr. Crean plans shows that it will be maintained solely as a trail for non-motorized vehicles.

6. Proximity of building envelope on Lot 2 (setback is 25’); it is close to her property line.

7. Significant portion of the conservation lot has been cleared and wonders what is planned to promote the growth of that area.

A question was asked about the effects of the development on Slide Brook. Mr. Crean hired a biologist and found some fingerling trout exist in that Brook and it has been suggested that a large culvert be used to maintain the fish habitat.

Bob Lockett then addressed the board with his concerns about run-off; his spring is abutted to Lockwood Brook. His concerns are more about the road which is a Selectboard topic.

Rick Levey then addressed the board on behalf of the Friends of the Slidebrook Basin. He asked Jeff Parson in regards to the 2007 Inventory, is the current proposal from Mr. Crean entirely within the ¼ mile buffer that the Vermont Fish and Wildlife would put around the critical beech habitat? Mr. Parsons responded that there are 2 areas; the upper one - with the movement of houses, the new plan is sufficient, CBH2 appears as if there are houses as close as 700’ away. While Jeff Parson is not sure whether the state would consider that a critical habitat due to the age of the scars; even with a lesser buffer, Mr. Parsons feels that some of the house sites are with in the buffer for the beech stand.

Mr. Parsons feels that the amount of traffic that would have an impact on the wildlife is around 50 cars a day, although there are many other factors that would affect wildlife – paved roads, parallel roads and road guards.  There was a discussion concerning the number of cars per day per house. An earlier application used the number 10 because they are year round residents, Mr. Crean is using the number 4 considering the fact that these would be second home – although he cannot guarantee that the homes will be second homes.  It was suggested that the higher number should be used as no one can be certain that they won’t be year round homes.
Chuck Martel then asked Mr. Parsons if it was possible to pass on the information with regard to site CBH 1&2 to the applicant so that the buffers can be put on to the map. After some discussion is was concluded that the information could be shared with the applicant. Mr. Parsons is not able to pass on any information concerning the deer yard because he was not asked to map active deer yard use. Margie Torizzo pointed out that the applicant is required to map any critical wildlife habitat.

A summary was then made of the items that need to be presented to the board and the continuation of this hearing. They are as follows;
1. Buffers for the bear habitat

2. Mapping of the deer yard

3. Marking the areas that have been cut already

Margaret Torizzo then brought up the question of the information from the previous application. Ms. Torizzo then requested to know what the state would require as a buffer for the beech stand (would it be ¼ mile or less). The town attorney stated that the old information is not considered a part of the application unless it is submitted. She also pointed out that the old information would not be on point due to the changes that have been made to the plans; it may have some relevance in a general sense. Further discussion ensued as to what information should be available from the previous application of Mr. Crean’s and whether it is appropriate to use this information.

Rick Levey then submitted some documents from the previous findings of facts of the Fayston Planning Commission Crean’s decision.

MOTION: Paul Sipple moved and Margaret Torizzo seconded to obtain all exhibits from the previous application be submitted as exhibits in this application. Further discussion ensued concerning what documents Mr. Crean would allow, he couldn’t be sure without have the opportunity to consult with his attorney. Vote: in favor – 4, opposed – 1, so moved.

Selectman Ed Read addressed the board and advised them that the best interest for all those involved was to get on the same page so that this application can continue to move forward. 

MOTION: Jon Shea moved and Chuck Martel seconded to continue the hearing to Tuesday October 16, 2007. Hearing no further discussion; vote: all in favor, so moved.

MOTION: Chuck Martel moved and Margaret Torizzo seconded to adjourn. Hearing no further discussion; vote: all in favor. Meeting adjourned at 9:45pm.

Respectfully Submitted,

Sarah Stavraky







____________________________________

Jon Shea, Development Review Board Chair
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