Town of Fayston

Development Review Board

Minutes

Tuesday January 15, 2008

MEMBERS PRESENT: Chuck Martel, Al Molnar, Mike Quenneville, Jon Shea, Paul Sipple
OTHERS PRESENT: Todd Drummey, Nick Goldberg, Ethan Hume, Lauren Kolitch, Gunner McCain, Sarah Stavraky
6:02 pm Meeting brought to order by Chair Jon Shea.
KOLITCH; Application Numbers 2933 & 2934: Public hearing for Combined Minor Subdivision Review and Conditional Review, requesting DRB approval for a 2 lot subdivision, duplex, and wetland buffer setback encroachment.
The Chair began the hearing by reviewing the application against the check list for subdivision criteria (Table 7.2) and conditional use criteria (Article 5.2).  Under Table 7.2; it was determined that the application was complete. At this time only site plans 1A, 1B, 1C are part of the application. The house site on the more detailed map used in applying for state septic permits (which they have received) is the same as the site shown on 1A. As the plan which shows the septic design is more thorough the Chair requested that the detailed site plan be submitted as part of the application to meet the criteria under Section 5.2 (5). Under Article 5.2 it was determined to be complete upon the submission of the detailed site plan.
MOTION: Mike Quenneville moved and Al Molnar seconded to find Applications #2933 and #2934 complete. Hearing no further discussion; vote: all in favor, so moved.

The Chair then addressed anyone present who wished to obtain interested party status. Todd Drummey introduced himself as an abutter to the applicant, as did Ethan Hume. No other parties were present.

MOTION: Chuck Martel moved and Mike Quenneville seconded to recognize Todd Drummey and Ethan Hume as Interested Parties. Hearing no further discussion; vote: all in favor, so moved.
The Chair then asked if there were any questions from the members of the Board who had questions for the applicant with respect to the subdivision application. Mr. Sipple asked the question which was raised at an earlier hearing by Mr. Drummey with regards to the notification of the abutters. It was clarified by Mr. McCain that there was some initial confusion; the abutters had been notified of the submission of the application, but not specifically of the hearing on December 18, 2007 as that was simply the preliminary hearing. The abutters were subsequently notified of the public hearing scheduled for today. Mr. Sipple then addressed another question raised by Mr. Drummey with regards to his concerns with wetland issues and the changing of the nature of the land as a result of the addition of dirt for road maintenance. It was clarified by Ms. Kolitch that the area of concern was not a road, but a small area of fill for the driveway that had been re-ditched. Ms. Kolitch stated that this fill had not been placed in either the wetland or its buffer. Mr. Hume feels that this is not a small area of land that has had fill placed on it; and as a result he feels that the elevation and the general topography of the land has been changed. It was clarified by the Chair that the DRB is not an enforcement mechanism and any concerns with regard to this falls in the jurisdiction of the Zoning Administrator. 
Mr. Quenneville spoke to the concern of the wetland with the suggestion of relocating the culvert which crosses below the power line (underneath Ms. Kolitch’s driveway) and replace it with a culvert straight across Tucker Hill Road to feed into a natural ditch. He feels that this would eliminate the wetland. Ms. Kolitch agreed that this would be a good solution and that would eliminate the wetland (which is an area the experts feel is entirely the result of the culvert run-off).

Mr. Martel asked when the fill was placed in relationship to the surveys done by the two wetland experts; Mr. McCain was unsure. Mr. Drummey felt that the fill was placed after the Briggs delineation but before the Pioneer delineation. Mr. McCain felt that if this were the case then there was no impact on the wetlands because the Pioneer report very clearly states that there are very minor differences in the delineations of the two engineers. Mr. Drummey further felt that there was in fact an affect, pointing to the Pioneer report on page 3, 2nd paragraph;
“Given the proximity of Mikhal Drive to the wetlands as well as the placement of the culverts these wetlands would be considered problem areas for delineators under the ‘87 manual…While the old field plant community located within the upland did contain hydrophotic plants in areas of hydric soils, an evaluation of hydrology during the growing season as specified above would not indicate that these areas do not meet the hydrology requirements of the ‘87 manual.”

Mr. McCain feels that the ‘87 manual states that there are areas that are very hard to delineate and that this is one of those areas. The Chair then clarified that while the Pioneer report states that it was a problem area with respect to delineation, they did in fact delineate the area.
Mr. Drummey produced the buffer from Errol Briggs and lined it up with the site map feeling that the fill was deposited within the area of the Mr. Briggs delineation. Mr. Drummey feels that the reason Pioneer may have found wetland plants and wetland soils without much water is a result of the fill acting as a dam. Ms. Kolitch felt that the town’s expert (Pioneer) said that this was not the case. She also felt that it is all irrelevant due to the fact that the town, the applicant and the abutters agreed in a signed document that the delineation of the town’s expert be used in this application. It was requested by the Chair that a signed copy of this agreement be provided as part of the application. The applicant agreed to provide the document.
Mr. Hume made the point that when there is an application in an area with proposed work, it is inappropriate to make major changes in the topography of the area in that application. The Chair stated that as a quasi-judicial board they do not have the ability to enforce zoning regulations but encouraged Mr. Hume to put his specific arguments against the application before the board and that they would be considered by the DRB in deliberation.
The Chair asked questions with regards to the lot configuration; he clarified that the applicant is stating that the driveway is a drive because it only handles 2 properties. The Chair made the point that with the second lot it now becomes three properties and therefore no longer a drive. Mr. McCain argues that this only makes it a road up to the point where the driveway for the proposed lot splits off, after that point he feels it is a driveway. The Chair clarified that as a subdivision the owners could collectively own the road – if this were the arrangement there would be no frontage. Mr. McCain stated that the applicant does not want to lose control of the ground below the road (to be able to maintain the aesthetic of the road); the applicant would be happy to extend the lot along the northern edge of the property, but that this would not solve the irregular shape of the lot. The applicants’ preference is to keep the piece of land in question with lot 1. 
Mr. Sipple references the definition of Road in Article 10 of the Land Use Regulations as follows;

“Road: A public or private street, highway, or other legal way that exists for vehicular travel, that affords access to abutting properties, and that serves three (3) or more lots.  The term road shall mean the entire right-of-way.”

Mr. Sipple feels that specifically, the words “entire right-of-way” leads him to feel that there are 3 houses along the length of the right of way and should therefore be defined as a road; instead of removing the last property to negotiate it as a driveway. Mr. McCain feels that historically Fayston has maintained that the road is considered a driveway when it stops serving 3 parcels.
Mr. McCain addressed those present with regard to the applicants preference for the Board to review site plan 1C. Of all three plans this is the plan that does have the greatest impact on the wetland and its buffer. Mr. McCain feels that this would be entitled to a permit, referencing Section 3.13(B) of the Fayston Land Use Regulations;
“No building or structure including a septic system is allowed within 50 feet (or two times the width) of any stream, brook or river or within 50 feet of the edge of any wetland (as delineated by a wetland ecologist) without approval of the Board of Adjustment in accordance with Article 5.”
Mr. McCain feels that this clearly allows this development to occur if the criteria were met under Article 5. The Chair pointed out that the above does not state that you could go into the wetland. Mr. McCain then pointed out Section 5.4 (A) of the Land Use Regulations;



“General Review Standards.  Conditional use approval shall be granted by the Board of Adjustment upon finding that the proposed development shall not result in an undue adverse effect on any of the following”

The Land Use Regulations then go on to list the standards, most of which Mr. McCain feels are not applicable to this application. Furthermore Mr. McCain feels that the use of the term “undue adverse effect” implies that there must be a resource worthy of protection. It is Mr. McCain’s argument that the wetland reports (of which there are two) list minimal functional value of the wetland. Quoting the report created by Pioneer engineering; page.15 – Wetland Function-Value Evaluation Form which list two principle functions for the larger wetland;

“One as ground water re-charge discharge (noting: a small un-mapped intermittent stream is located within the eastern extent of the wetlands seeps present along the upper margin) and one as wildlife habitat; (noting: salamanders, deer, song-birds, snakes and small mammals observed during the delineation).”
Mr. McCain pointed out that the smaller wetland has no functional value according to the Pioneer report. Mr. McCain states that the subdivision as proposed would have negligible affect on the functional value of the wetland. He feels this to be the case because they are not in the middle or bisecting the wetland, rather they are on the edge of the wetland.
The Chair asked if the applicant could get Mr. Briggs to write a letter stating that he believes that there is no functional impact on the wetland as a result of the proposed development. The applicant stated that they would do so.

Chuck Martel then pointed out that in the agreement between the applicant, the abutters and the town it states that;




“If at all feasible contain all structures outside the wetlands and the wetlands buffer.”
He feels that according to the agreement that they shouldn’t be looking at anything in the wetlands if there is a possibility to site it elsewhere. Ms. Kolitch stated that during delineation the information that Pioneer Engineering was to have for the mediation was not provided until the middle of the mediation and as a result did not have the point data for the negotiations. When the data was mapped it was in a different location than was believed when they entered into negotiations.

 Mr. McCain’s second point addresses the zoning ordinance; as a general rule he feels that the wetlands cannot be looked at with blinders on. Mr. McCain feels that looking at the ordinance as a whole, combined with the landowners’ issues, plan 1C addresses all factors. Mr. McCain believed that Mr. Hume had concerns over the proximity of the house to his property, which is addressed in plan 1C (it is more than 50’ beyond the property line) and 1C addresses the general aesthetics of the area by tucking it back behind the trees, leaving it less visible from Tucker Hill Road. While Mr. Hume would not state any preference for 1C over 1A or B he does agree with the 2 points that Mr. McCain made.
At this point the Chair gave Mr. Drummey the opportunity to address the hearing. Mr. Drummey referred to Section6.3 (B) of the Land Use Regulations stating;

“Protection of Wetlands, Floodplains and Surface Waters.  Subdivision boundaries, lot layout and development envelopes shall be located and configured to avoid any adverse impact to wetlands, floodplains, streams and rivers.  In addition to requirements found under Section 3.13, methods for avoiding such impacts may include but may not be limited to the following:


(2)
Development envelopes and the layout of roads, driveways and utilities shall be located and sized to exclude these features, except as provided under Section 3.13(A).  At a minimum, development envelopes and associated site improvements shall be setback the minimum distance required under these regulations.

Mr. Drummey feels that this states that the only exception to the wetland setback is under Section 3.13(A) so that all of the rest of the exceptions don’t apply to the subdivisions. Mr. Drummey also pointed out Section 6.2(E);
“Establishment of Development Envelopes.  The Planning Commission shall require development envelopes to identify and limit the location of principal and accessory structures, parking areas, and associated site development (excluding road and utility rights-of-way or easements) on one or more portions of a lot.”  
And also Section 6.2(F) (1);
“To provide an undisturbed vegetated buffer between developed and undeveloped portions of the site to protect water quality”

Mr. Drummey then asked if this is to the edge of the foundation or the edge of the undisturbed land when the construction begins. Mr. McCain pointed out that these are not mandates with regard to Section 6.2 (F), and in Section 3.13 there is no mention of undisturbed buffer. Ms. Kolitch pointed out that Section 6.1(D) of the land Use Regulations states that the Board can waive any and all standards by the request of the applicant, which has been requested by Ms. Kolitch. Mr. Drummey feels that the rest of his points are addressed in his letter. In general Mr. Drummey is concerned about any blasting that may be required for the septic as a result of the effect on his spring from blasting that was done in constructing Mikhal Drive. The Chair asked Mr. McCain if blasting will be required to install the septic; Mr. McCain stated that blasting will not be required for the septic construction. Secondly Mr. Drummey is concerned about the size of the building. It has a 3400 ft2 footprint with the total square footage being 7000 ft2 (3000 ft2 of garage, porticos and decks and 2000 ft2 of living space per side of the duplex). Mr. Drummey is not happy to see a duplex in the rural residential neighborhood.
Mr. Hume addressed the board with his concerns as follows;
1. Tucker Hill is a neighborhood community

2. The structure is close to his property

3. He feels that the foot print size doesn’t mean anything in terms of final size of structure

It was pointed out that the applicant cannot vary from what she is applying for and the Land Use Regulations will limit the height, which in effect will limit its overall square footage.

4. In moving the house back he is concerned about the landscaping screen with respect to a large structure being so close to his boundary and is concerned about the maintenance of the buffer strip.
5. Wants the neighborhood to have the same feel, worries that the duplex will affect that.

6. He does agree that it would be better to tuck the structure behind the trees so as to keep the aesthetics.

The applicant stated that screening is important to her also; in any of the proposals she is willing to maintain the treed area along the stone wall. The applicant would be happy to accept a condition of no cutting along the property line and along the stone wall. Mr. Molnar asked Mr. Hume how far his house is from the property line; it was determined to be approximately 200 ft.
Ms. Kolitch asked that if the Board assumes that Mr. Briggs affirms that the affect to the wetland is minor, then she believes that plan 1C would allow the Humes to be as happy as is possible; she is looking for the long term, least amount of interaction and problem. Ms. Kolitch requested that the board discuss with the town’s attorney her views on the wetland.

It was decided that a site visit would be helpful. Ms. Kolitch stated that she would welcome the members of the DRB on her property but that at this time Mr. Hume and Mr. Drummey are not welcome on her property. The board scheduled a site visit for January 29 at 4pm

Mr. McCain stated that with regards to concerns over the duplex that it is his feeling that duplexes are appropriate and furthermore are the kind of structures that should be encouraged; they are houses that are affordable to the general workforce. Mr. McCain referenced comments made by Mr. Drummey with respect to the occurrence that happened to his spring during the construction of Mikhal Road; he wishes to take exception to those comments if the board feels that Mr. Drummeys point is relevant and would like the opportunity to expand on that; if the board feels that they are not relevant to this proceeding then he will drop the matter.
The Chair continued the hearing to February 19, 2008 at 6pm.

WHITE; Application Number 2951: Preliminary hearing for a Minor Subdivision located on parcel #11-046, located in the Recreation District. Lot acreage before 17.7+/- acres, lots after: lot one: 4.2+/- acres, lot two: 4+/- acres, lot three: 7.9+/- acres, and lot four: 1.7 +/- acres. The subject property is located on the corner of German Flats and Mt. Ellen Road.

Mr. McCain went over the details of the parcel; it is an 18+/- lot which the applicant wishes to subdivide into 4 lots creating 1 lot with an existing house and 3 lots with new houses. Mr. McCain stated that the soils are great for septic and common leech field land is sand and gravel. Mr. Mc Cain stated that they are doing a common leech field to protect adjoining water supplies. The exiting curb cut on Mt. Ellen Road will be used (right now it is an existing drive which will then become a road). The slopes are gentle; there are no wetlands in the area that they are interested in, and no deer yards. The property has not been surveyed; at this point tax maps are being used for the sketch plan. The applicant can supply more information but generally the final property line surveys would not be done until or when there is an approval on the application. 

MOTION: Chuck Martel moved and Mike Quenneville seconded to classify Application #2951 as a minor subdivision. Hearing no further discussion; vote: all in favor, so moved.

Public hearing to be scheduled for February 19, 2008.

Meeting adjourned at 8:30 pm.

Respectfully Submitted,

Sarah Stavraky







____________________________________

Jon Shea, Development Review Board Chair
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