Application for Subdivision Review 

Development Review Board, Town of Fayston, VT

Notice of Decision from a Deliberative Session held on November 13th, 2007.

In re: Robert Crean, Permit Application No. 2907
 (7 Pages)

INTRODUCTION AND PROCEDURAL HISTORY
1. This proceeding involves the review of an application for subdivision of land, parcel
# 14-047, submitted by Robert Crean for subdivision approval under the Town of Fayston, VT Land Use Regulations.

2. The application and plat were received by the Fayston Zoning Administrator on June 27th, 2007. A copy of the application and plat are available at Fayston, VT Town offices. 

3. Sketch plan review with the Development Review Board for a 5 lot Subdivision proposed by Robert Crean was held on July 17th, 2007.  Public hearings were held on August 29th, and October 16th, 2007.  Both hearings were held at the Fayston Town Offices.

4. On July 5th, 2007, a notice of the preliminary public hearing for final plat review was published in the Valley Reporter.

5. On August 9th, 2007, the notice for the required public hearing for final plat review was posted at the following places:

a. The municipal clerk’s office, inside and outside for public viewing.

b. At the intersection of Slide Brook Road & German Flats Road, near the parcel of land to be subdivided.

6. On August 9th, 2007 the zoning administrator posted the permit notice in lieu of the applicant as he resides in Massachusetts.

7. The applicant’s parcel is abutted by land owned by Jean Towns, and Summit Ventures NE, LLC.  All abutter were notified of the subdivision application via Certified Mail on June 19, 2007.  The Town of Warren was also notified of the subdivision via Certified Mail on June 19, 2007.

8. The application and plat were considered by the DRB at a public hearing held on August 29th, 2007 and October 16th, 2007.  The DRB reviewed the application and plat under the Town of Fayston, VT Land Use Regulations, as amended November 2, 2004.

9. The following members of the Development Review Board were present at the hearing:

· Chuck Martel

· Margaret Torizzo

· Al Molnar

· Jon Shea, Chair

· Paul Sipple

10. At the outset of the hearing, the DRB afforded any person wishing to achieve status as an interested person an opportunity under 24 V.S.A. § 4465(b) to demonstrate that the criteria set forth in that statute could be met. Party status was granted to the following persons and/or groups:
Carol Smith: 

Concerns are bear habitat and putting skiers next to cars on Slide Brook Road.  

Bob Lockett: 
Concerns are about run-off onto his property, and his spring. 

Jean Towns: 
1. She wanted to be sure that the power would go underground – this issue has been agreed to by Mr. Crean, and that he maintain a right of way for skiers coming out of Slide Brook. Mr. Crean has agreed to build a path along side of the road in the towns’ right of way which then becomes a Select board issue.  

2. Trail maintained for skiers from North (Mount Ellen) into Slide brook. Jason Lisai made the point that this trail has nothing officially to due with Sugarbush.  

3. Traffic flow in the area – minimize people from parking along the road and walking up further into Slide brook – Also a concern for the Select board.  

4. Mr. Crean has a right of way through her property for the road; she is concerned that a loop may be developed (nothing shown on the plan) which would cause traffic concerns. 
5. Proximity of building envelope on Lot 2 (setback is 25’); it is close to her property line.

6. A significant portion of the conservation lot has been cleared and wonders what is planned to promote the growth of that area.

Jason Lisai representing Sugarbush Resort as an abutter on 3 sides:
1. The road access will have an impact on the operations of the resort.

 2. Restrictions in the covenants created for this subdivision will affect Sugarbush operations. 

Friends of Slide brook Basin, Richard Levey as representative: 

The ¼ mile buffer that Mr. Levey stated the Vermont Fish and Wildlife Department would put around the critical beech habitat.
Public comments were received by the DRB, both verbally and in writing, and all written comments are housed with application #2907.  

11. During the course of the hearing the following exhibits were submitted to the

Development Review Board:

Exhibit A. Application 2907
Exhibit B. Waiver request for preliminary hearing
Exhibit C.  Project description
Exhibit D.  Statement of Compliance with the Town Plan

Exhibit E.  Proof of notification for abutting landowners (Post Office)
Exhibit F.  Interested Persons & Record of Service List & Agenda from 7-17-07.
Exhibit G. Warning published in the Valley Reporter on August 9th, 2007
Exhibit H. Interested Persons Record & Service List for August 29th, 2007

Exhibit I.  Warning published in the Valley Reporter on September 27th, 2007.

Exhibit J.  Interested Persons & Record of Service List & Agenda from 10-16-07.
Exhibit K. Letter from John Thetford regarding culverts for the project.
Exhibit L. Letter & map from Multiple Resource Management, 10-12-07, author

     Jeffrey A.Wallin, Certified Wildlife Biologist.

Exhibit M.3 Documents on bear crossing & habitat presented by R. Crean.
Exhibit N. Declaration of Covenants & Restrictions presented by R. Crean

Exhibit O. Spector subdivision map (from a nearby approved subdivision).

Exhibit P.  Plans prepared by John H. Thetford Associates revised 7-25-07.
Exhibit Q. Plans prepared by John H. Thetford Associates revised 10-15-07.

Exhibit R. Report from Arrowwood Environmental Biologist Jeffrey Parsons, Biologist

     Dated March 24, 2007.

Exhibit S. Letters from Carol Smith & Rick Levey of Friends of Slide Brook Basin—they

     were granted party status along with Jean Towns.

Exhibit T. Interested persons letters (no party status given).
Exhibit U. Minutes from October 16, 2007.

Exhibit V. Notice of Decision from November 13, 2007.

Exhibit W. Application #2600, admitted to the DRB for hearing #2907.

Exhibit X. Mad River Valley Planning District Natural Heritage Element Inventory and 

                 Assessment for Waitsfield and Fayston, Vermont (April 13, 2007)

These exhibits are available at: Fayston, VT Town offices.

FINDINGS

Based on the application, testimony, exhibits, and other evidence the Development Review Board makes the following findings:

1. The applicant seeks approval to subdivide land. The subject property is a 16.5 +/- acre parcel located on Slide Brook Road, in the Town of Fayston, VT (Parcel # 14-047).  The applicant proposed the following new lots: lot one 2.0 acres, lot two 2.4 acres, lot three 1.8 acres, lot four 2.2 acres and lot five 8.3 acres.

2. Subdivision approval is requested for the project pursuant to review under the Town of Fayston, VT Land Use Regulations of November 2, 2004, and the Town Plan of 2002.

3. The property is located in the Recreation District as described on the Town of Fayston, VT Zoning Map on record at the Town of Fayston, VT municipal office and is also described under Article 2, Table 2.3 of the Town of Fayston, VT Land Use Regulations.

4. The purpose of the Recreation District is to allow for a compact settlement pattern that minimizes the impact on sensitive lands through the use of Planned Unit and Planned Residential Development provisions.  In addition, the purpose is to encourage tourist accommodations, vacation homes, recreation and cultural facilities in a manner compatible with the town.

5. Access to the subdivision was proposed from Slide Brook Road, a Class 4 Town of Fayston Highway that is currently not maintained.  

6. The applicant’s parcel is abutted by land owned by Jean Towns, and Summit Ventures NE, LLC on three sides.  Abutters were notified of the subdivision application via Certified Mail on June 19, 2007.  The Town of Warren was also notified of the subdivision via Certified Mail on June 19, 2007.
DECISION AND REASONS

The Development Review Board finds and concludes that the proposed subdivision does not meet the requirements of the following sections of the Town of Fayston Land Use Regulations: 

Article 2, Section 2.4, Table 2.3 - Recreation District:  "The purpose of the Recreation District is to allow for a compact settlement pattern that minimizes the impact on sensitive lands..."  
The proposed development would, as described above, have significant negative impacts on sensitive lands, such as the critical bear habitat, critical deer winter habitat, and the bear travel corridor and does not adequately minimize or mitigate those impacts. 

6.1 (C) The Commission may require the applicant to submit additional information to determine conformance with the following standards. The Commission also may require the modification or phasing of a proposed subdivision, or measures to avoid or mitigate any impacts. 
The applicant did not provide the buffer from CBH #2 and the deer yard identified by Jeff Parsons, as requested by the DRB.


6.3 (A) Suitability of Land for Subdivision:  “All land to be subdivided shall be, in the judgment of the Planning Commission, of such a character that it can be used for intended purpose(s), without undue adverse impact on public health and safety, the environment, neighboring properties, or the rural character and natural beauty of the community.  To this end, the Commission may require that applicants provide a detailed site analysis identifying all fragile features and natural and cultural resources described below, the impact of the proposed subdivision on those resources, and the protection measures proposed to avoid or mitigate those impacts.” 
 The proposed development will have an undue adverse impact on the environment, specifically in respect to bear habitat, deer winter habitat and travel corridors.  Although mitigating factors were proposed, they do not fully address the stated concerns.  In addition, the applicant did not provide habitat mapping on his final plat as required by the checklist in table 7.2 of the Town of Fayston Land Use Regulations, nor the wildlife habitat buffers mentioned in 6.1 (C) above.

6.3 (D) Protection of Wildlife Habitat and Natural Areas: 

"Subdivision boundaries, lot layout and development envelopes shall be located and configured to minimize adverse impacts on critical wildlife habitat, including travel corridors, and natural areas identified in the Fayston Town Plan, by the Vermont Department of Fish and Wildlife, or through site investigation."  
As described herein, the proposed development would have significant adverse impacts on critical bear habitat and critical deer winter habitat.  Vermont black bears are wary of humans and inhabit regions of Vermont that are relatively remote or distant from human activities such as residential development.  Beech tree stands are decisive to the continued stability of the local, and most likely, the regional black bear populations.  For that reason, the Vermont Department of Fish and Wildlife recommends a minimum ¼ mile buffer between human development and bear habitat such as beech tree stands.  Deer winter habitat is essential for deer to conserve energy and fat reserves over the winter.  The presence of people, noise, pets, lights and vehicular traffic cause stress and additional movement and, therefore, energy loss and starvation.  For that reason, the Department of Fish and Wildlife recommends a minimum 300 foot buffer between human development and deer winter habitat.  The nearby Slide Brook and Lockwood Brook drainages are the two most likely areas used by black bears to access the significant beech stands in this area.  Moreover, the Vermont Department of Fish and Wildlife maintains that there is a bear travel corridor where Slide Brook crosses German Flats Road.  
The proposed 5-lot subdivision does not provide the recommended buffers, at least in part.  While the Land Use Regulations may require buffers of greater distance than that recommended by the Vermont Department of Fish and Wildlife, it is not possible to state that the proposed subdivision will not have an adverse impact on critical deer winter habitat because applicant did not conduct the necessary investigation of potential deer winter habitat on his property.  Moreover, there is known critical deer winter habitat immediately adjacent to and on the existing 16-acre parcel and two known areas of critical bear habitat that are less than ¼ mile away from portions of the existing 16-acre parcel.  The proposed locations of the lots and houses will adversely impact this habitat because it does not provide adequate buffers between the development and the critical deer winter habitat and the critical bear habitat.  Furthermore, the upgrade of Slide Brook Road would facilitate increased access into the Slide Brook Basin in the spring, summer, and fall, which would also adversely impact the bear habitat and the bear travel corridor.  The subdivision boundaries, lot layout and development envelopes are not located and configured to minimize these adverse impacts.    

(D) (1) "A buffer area of adequate size shall be established to ensure the protection of critical habitat."  
Based on the best available information, entire parcel is within 1/4 mile of the critical bear habitat, CBH #2.  Based on the best available information, lots 1-3 and those proposed house sites are well within 300 feet of critical deer winter habitat.  The proposed lots and building envelopes do not establish buffer areas of adequate size.

(D) (2) "To avoid the fragmentation of natural areas and wildlife habitat, including large tracts of forest land and undeveloped corridors serving as wildlife travel corridors between larger tracts of land."  
The proposed access via the improvement of Slide Brook Road would be via a probable bear travel corridor.  Furthermore, it is believed that this corridor is used by bears to travel between Slide Brook and the Howe Block of Camel's Hump State Forest. 

(D) (3) "Roads, driveways and utilities shall be designed to avoid the fragmentation of identified natural areas and wildlife habitat."  
The proposed access via the improvement of Slide Brook Road would result in fragmentation of both identified natural areas and wildlife habitat. 

(D) (4) Identified natural areas and critical wildlife habitat should be designated as open space.

Reasons for denial:

1)  Critical bear habitat has been identified in the areas adjacent to the    Crean parcel.

Exhibit W, Act 250 findings 86, 87, 89.

Exhibit W, John Austin site visit & letter (9/29/05)



Exhibit W, John LePore letter (11/28/05)



Exhibit W, John Austin letter (1/30/06)



Exhibit W, John Austin email (3/23/06)



Exhibit R, Jeff Parsons letter (3/24/07)

2)  Experts suggest there is evidence of a bear travel corridor that borders, and may even be located on, the Crean parcel.  


Exhibit W, Act 250 finding 99


Exhibit W, John Austin site visit & letter (9/29/05)


Exhibit W, John Austin letter (1/30/06)


Exhibit R, Jeff Parsons letter (3/24/07)

3)  The Vermont Fish & Wildlife Department recommends a ¼ mile  

buffer zone from bear-scarred beech trees in this area.  


Exhibit W, John Austin letter (1/30/06)



Exhibit W, John Austin email (3/23/06)



Exhibit R, Jeff Parsons letter (3/24/07)

4)  The Crean parcel is at least partly within the ¼ mile buffer from CBH #1, and may be entirely within the ¼ mile buffer from CBH #2.  The proposed lots and building envelopes do not minimize the adverse impact of this development on critical bear habitat.
Exhibit W, John LePore letter (11/28/05)

Exhibit W, John Austin site visit & letter (9/29/05)

Exhibit R, Jeff Parsons letter (3/24/07)

The applicant did not to map the buffer from CBH #2 as requested by   

 the DRB.

5)  Critical deer winter habitat has been identified as being on and adjacent to the Crean parcel.

Exhibit W, John Austin letter (1/30/06)

Exhibit R, Jeff Parsons letter (3/24/07)

Exhibit X, Mad River Valley Planning District Natural Heritage Element 
Inventory

6)  Vermont Fish & Wildlife recommends a 300 foot buffer from deer wintering habitat.  The proposed lots and building envelopes do not minimize the adverse impact of this development on critical deer winter habitat.
Exhibit R, Jeff Parsons letter (3/24/07)

7)  DRB requested further investigation of deer wintering area based findings in Exhibit R and Exhibit X.
The applicant did not to provide this information.


8) The proposed upgrade/increased use of Slide Brook road which would be used to access the proposed subdivision would adversely impact the bear travel corridor and there is no proposal to minimize this adverse impact.
Exhibit W, Act 250 findings 83, 92, 99

Exhibit W, John Austin site visit & letter (9/29/05)



Exhibit W, John Austin letter (1/30/06)

Based upon the above findings and conclusions, the Town of Fayston Development Review Board denies the application and plat, for Robert Crean’s proposed 5-lot subdivision, Application number 2907.

Dated at Fayston, Vermont, this 28th day of November, 2007
_________________________________________________________, 

Jonathon Shea,  Development Review Board Chair

NOTICE: This decision may be appealed to the Vermont Environmental Court by an interested person who participated in the proceeding(s) before the Development Review Board. Such appeal must be taken within 30 days of the date of this decision, pursuant to 24 V.S.A. § 4471 and Rule 5(b) of the Vermont Rules for Environmental Court Proceedings.
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